
Contrived ignorance 

Tlic sad f:ict is that honest lawyers so~netimes have crooked clicnls. In a 
notorious 1YKO case of clicnt fraud, a pair of husincss~~icn tiscd the services of 
an tlnsuspecting law fir111 to close hundreds of ~ i i i i l i o ~ ~ s  of dollars wort11 of  
cniokcd loans for their computer leasing conipany. Tlie businessmen created 
ibrgcd leases to i~lflatc the value of their company's contracts, which tliey 
used as collale~al Tor tlie loans. In the evenings, the pair would turn the lights 
off in tlieir office. (ioodnian would crouch beneath a g1:lss t:~blc slii~iing a 
flashlight upward so that Weissmaii could trace signatures frorn genuinc 
leases on to the lorget-ies. New loans serviced previous loans in adecade-long 
pyra~iiid scheme. 

Afici- tiearly ten ycars, Goodman and Weissman's ;~ccouiitaot stumbled 
across their fraiids. He wrote a detailed warning to the swindlers' law fis-m, 
which the accoi~nt:~nl's lawyer tried to Iimd-dclivcr to Joseph Ilulner, the law 
lit-111's lead partner. 

13ut Ilutner didil't w:mt to see i t .  In 1 x 1 ,  he wanted the ;~ccountant to take 
the lettel- hack. Above all, Hutner seemed to want to preserve his own 
oblivion. As the accountant'\ lawyer latcr recounted, "1 had visions of him 
clamping his h:inrls over his ears and runtling out of the office:" 

Well, wouldn't you'? Ilutner hail hecn ~iseil. He 1i;ld niouths ti\ reed in his 
firm. and tlic colnpriter crooks represented ~riore th;m half tltc lirm's a~ioual 
billings. His Eiiglit rc;iction pnihal>ly came straight tiom the gut. It may also 
have been the resuit of a calculation. however. Legal ethics rulcs forhid 
lawyers iir1111 knowingly participating in t'mud. and ilutner ]nay hnve rea- 
soned that if he didn't know aboih any fi-aud, his fir111 wrntld not hitve to part 
ways with its brc;id-and-butter clicnt. At thc very le:~st, maintaining dcnia- 
bility niight buy some t in~c to flgurc out the next move. 

T11c fcict is that igtiorai~ce can hc vital. A white-collar defi-nse :ittorney offers 
the following rccollcction: "1 car1 reinemher ycars ago when I rcprescntcd a 
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Tlrc lirsl approach is to ar::oc that even ii the wrongdoer (lidn't htinw. lie 
shonld have known. 13111 the phr;isc "sl~oiild Irave known" triggers ;I fiin~iliar 
lilie 01. legal reasoning. "Shoulil 11;lvc kiiown" iniplies a legal duty I,, know. 
and iailure to k ~ n ) ~ '  ;rinounts to ncgligcncc. 

In othci- words, "hc should !lave k ~ i o ~ , i r .  hut lie didil't" nlc;ins in the 
cornnron 1;iw tliat Ire was negligent. This f:~miIi;ir pilint o i  d o c t ~ ~ i ~ r c  leads to 
two prol>lcms. 'l'lic first is explainiilg wliy wi: h;~vt, ;I (111ty to know. 'The !:iw is 
gciierally rclucta~rt to  itiipose alfinilative duties oil 11eoplc. i~nlcss  thcy 
occilpy posts of spccial respilnsibiiity. And a duly to know looks especially 
iiuhiuris. It cnnla,L renlly he tIi;li we have a duty 10 inloriii ~ ~ u r s c l v c s  about 
everything that inight affect 11ur ohlig;ltions - that duty would know rio outer 
hoilnd, and iblrilling it would tLikc up all of <,us time Car thc r u t  i d  our lives. 
11 also r;iises moral 121-ohlcn~s 01. its own. Is i t  a duty ,ioi to mirid our  own 
business'? A duty ta ~ilcddle'? A duty to pry? A duty to snoop? A duty to 
i~iistrost ;inrl d(~nhle-check every snspicious iilct sonlconc else tells us? 
Corninon s c ~ i s e  tcllh 11s tlral we have no sue11 duty. Rut ihcn whcrc is the 
ncgligcnce'? 

Tlic second plnblenr is that even i l  w r  agrec that willful ignorance is a 
hilid al. ocgligcncc, diiing something ncgligcntly is less cu1p;ihIe tlrai~ doing it 
knowingly. T h e  usual hicrarcl~y 01' blarnc in tile ciii~iinal lttw moves in 
ordered steps. 'I'hc Model Penal C'udc, for cnamplc, distinguishes ~ I U I -  levels 
o i  colpahility. I h e  worst is acli~ig it~i/I/ii//y or j ~ i ~ r / ~ o s r l j ,  by making the 
misdeed our conscioi~s ohjcct.' Next is acting krio~viirg!).. by ;~cting iii lid1 
awareness o i  our  misdccd. althougli 1101 trcccssarily with the misdccd as our 
~ ~ h j c c t .  Ncxl comes ;~cting r-rck/r.s,s/?, by conscioosly disregarding a sub- 
stantial and unjnslifiahle risk that we arc doing wrong. 1,ast coriics acting 
r~r,y/ijicnrl?, by a c ~ i n g  when we should he aware 111' a sohsta~rti;~l and i ~ i ~ j u s -  
lifinble risk o l  misdeed, cvcl? i i  we are trot actually aware." 

In otlrer wot-cis, negligence isn't ;IS had :is knowlcdgc: in the Model Pcn;ll 
Code schcmc, it is t w ~ ~  levels rc~novcd Srcl~n ho~iwlcdge. Suppose tliat a 
statiitc forbids k~ioi~ ' i r rgI j  Iransportiny n cunirollcd subst;incc across statc 
 line^ 111 ti-aiislx~rt a contn~licd s i~bsta~ice negligcntly - r i ~ r r c l ~ '  ncgligcntly, as 
my lawyer will insisl I ckrn~iol he convicted under this stotote. 'I'lic PI-osc- 
cutor mosl i ~ r o v c  tlrtil I did it knowingly. llndcr tlic negligence analysis oS 
willlul ignorance, willful ignorance rviiiiror he ciluivnlcrrt to koowlcdgc, a i d  
the common law equation collapses. 

Nor is tliis ;I purely t1icorctic:il problcn~. Eveiy good cri~tiinal lawyer 
iliiilerst;inds hr)w i t  inighl pl:ly <)ill in praclice. 'i'lie ttrnht frcqucnt ~.c~mplaint  

' Sec Model t'ciiiil Coilc F2.02f2If;~l (I'i,iposed 0l'iici;~l 1)s;~l'l l'Ih21. 
" Ssr i h i d  $20'Z(Z)(ti).  

aboirt willli~l-blinilness insuuctinns to a jury is that such ilistroctioiis illicitly 
coilvest c r i~nes  requiring hnowlcdgc to criiiies of met-c negligence. As the 
S c v e ~ ~ t h  Circi~it Colirt o f  Appeals aclmonisiied wliile reversing a w i l l r ~ ~ i -  
hlindncss conviciioo, ostriclies "arc not ~ i ~ e r e l y  c ~ ~ r ~ ~ l ~ ~ . s . r  hircls." i l l  

'The Moilcl Peoal Code  a p p r o a c l ~  

The alternative ti1 treating willlul hlii~diicss :IS iicgligcncc is lo find an actual, 
occui-relli mental st;itc to wliiclr willlul blindiicss c(~rrespotiils. 'I'hc drafters 01. 
tlrc Model I'enal (:ode sioiply ahandoned the doctt-iiic t11;1t willhi1 hlindncss 
can suhstitutc for knowledge. Ir i  its pl:ice. they proposed th:~t ;iwarciiess of the 
high probability ol' n fact is t;lntarnount to knowletlge 0 1  tliat fact." lii this 
way, they 111-eserved thc root intuitic~n ilia1 critnin;rl guili rcc[uires sonre guilty 
~rretrtal state. Ilcrc, tlic gt~ilty inent;rl stale is awnreness ol ' thc high prohahility 
o f ,  a p ,  ,lit. presurriahly wli;uevcr i ic t  the willfully blitld pcrslin has arranged 

not to know. 
IJnfi~rtun;itcly, tlris proposal raises morc pnlhiems tlian i t  solves. i'irst o i  

all, heing ;Iwarc that something is highly prohahle simply isn't llic same ;is 
;~ctually knowing it. 1 don't mean that knowlcdgc implies cerkiinty rather 
than probability. Knowledge clailns need 1101 he infallible. But knowlcdgc 
docs reqi~ire hclicf - 1 can hiirdly hc  said lo kriow something il' 1 don't even 
hclicvc i t  - whereas awareness that soniething is highly pmbahle may stop 
short oftlie infercoti;il le;ip illto belief. Wc c;~n scc this by comparing the two 
\latcments "1 k i ~ o w  X but l don't helicve X" and "I'm aw;irc that X is highly 
prohi~hlc, but 1 don't helieve X." 'I'hc first of these vergcs on  per l~rmal ive  
sclr-conuadiction - ail ohscrvatiorr that philo$ophers call Moorc's Paradox -~ 
while tlic seco~id does not. 

This  diffcrcilce hetwccn awarenehs o l  high probability and knowledge h;~s 
not p a s c d  unnoticed by cornnieiitalors, who dt.;rw varioub conclusions Srooi 
it. One  iecoinri~ends cutting the (iordian knot by ilc:finiqi. knowlrclgc of a S;~ct 
as awareness tliat ii is highly prohahic.'2That solves the problem, hut only hy 
converting the word "knowledge" into a 1cg:il lerln of art. I>ep:rrli~~g Kroni t l ~ c  
everyd;ly meaning of  wor(ls is se ldo~n  :I goc~d idea in law, and !never morc s o  
th;m in crimiii:il la\<,, in which sohstituting cccciitric mc;iiiings for wonls risks 
puni?,l-iing 11s u,itIi(~ut liiir- notice. Other co~i rmcnto t i~r~  ~ I I  i i r  the o p p o ~ i t c  

t o t .  . 
,liilcd S1;lics u .  (iii,vaiineili, Llt9 I:2tl 1?.23. 1224 (7th Cir. I O U O )  
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r i is icncc ol'zi lp;ii~icul;ir Iaci is iaii ctcinci,i 01' ;$#I <,l'iet,rc. aiicli lkoowlcdgc is esiihiislied i l ' i i  

~ ~ C I S O U  &sa\~,arc 01' ;I t i ig l i  jiiohabilily 01 i rh  exislcoce, siilcbs lhi: nc1u;iliy lhcticvci Ilia1 i l  dors 
, , , > I  t:xi,1'~1. 
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i r e c t i ~ ,  and c<~nclude that 11ic Modcl l'cnai Code au*;treness-of-irigli- 
prohahilily l i ) t - ~ i i t ~ l i ~  CLIII really support convictions cinly for critncs requiring 
sorrle mental sl;lle less than knowledge.' ' 

l 'hc t ro t~ l~ lc  w i th  all thcsc proposals is that llley arc ]lot really about 
u'illfol ignnr;~nce at ;tll. 1nste;rd. ilicy chai~gc l11e sul?jcct. 'The foct~s in ;I 
wilifiil-ignonnce c;isc is 1111 whctlicr the ;\ctor dcliher,~tcly ilvnideil griilty 
hoowlcdgc. 'l'ilc inquit-y is ;~hout wltatcvcr slcps tlic ;ri:tor took to will-d of f  
knowledge prior 10 the ~nisdeed. By contrast, thc Modcl Petral C(idc l i~ct~scs 
on 110~' ccrtirin the itci(>r W;IS ahntit ;I f:?ct. 'The inquiry is ahnul l l tr actor'> 
stthjectivc st;ttc at ll lc nioment o f  thc rnisdcctl. These ;arc comple~cly dif- 
fercnt issues. An actor can he aware of the high proh;d~ility o l  a fact 
whctl~cr or t1~1 l  she toi~l; steps lo nvoid knowing it, and ail actor can screen 
herself from kniiwledgc o f  f>~cts reg;irdlcss o f  whcthcr thcir proh;~l~ility is 
higlr <,r 10w,~4 

In pr;lctice, t(r he surc, the Modcl I'cnnl Coile stat~d;tnI provide\ ;I scr- 
viccnble ~uhstit i i tc t i ir  w i l l i i i l  ignomncc. 'l'llat is because i n  !nilst c;iscs LIT 
willful ignorance the delend;~iit wi l l  hc nwiire 111 tlie higli prohabiliiy o f  [tic 
faa lI?et he h;~s l r iddc~i  from liitnsell; so that the Morlel I'enal Codc docrrinc 
soccceds in convicting nlost ol  ihc misclranis who descsve it. I t  convicts the 
dritg in~ i lc  who dclil~crately rcli-airis l i i~ rn  l i~ohit ig in the satchel he's deli- 
vering. I 1  convicls the corpnratc inanages who docsn'i ask why his i,vcrseas 
s;lles~nan nccds a ni i l l inn i n  cztsh for "comn~issions." And i t  just m;iy convict 

" One, l \ ~ i  ei:implr. togut\ that i l l e  Modcl Po>;ii Ci,dc st;iild;iiil ilcl'iiici !,,,I hlii,wli:ilgc Ihil 

rrcllei~ricrs, h l i i c l i  (yi)il will icc:~ll) inlr;iris coiiscitriisly ~ii~,rg;iii l l i ig a siil,ii;iiiii;il i l \ k  01' 
\+rong~loi\,g. Scc If: ) .  P. l<,>\>l>i~~\, 'J'iw (Ivwic,!, irz,s,r~,w!i,,,r: / l ~ ~ / ; / ? , ~ r ~ ~ r ~ ~  /,qtz,,r~,r~, <I.% ,t Cr;~t~;rt~~l 
tblt'r~s l?<?t, 81 I .  ('ri~l?. I.. & ('ri~t,i??,>Iogy lcli, 2 2 3 ~ ~ 2 7  (l9~llll. A#I~>~II'.Y t8>!a,ks I l ~ a l  111,: 

(:ode iuindanl. wh>cli iciloiics iih'aieiicsh (01 I z i ~ l i  risk taihcr 11i;~il ini.ir i,ihir~rr,iiii/ ii\li, h;ii 
ilii.lcby dcl'incd soiiirlliing b c i u c c l  icchlcssi~uss and  ki~owlcilgc. Scr  ('liiirlow, silpi;i s i~ lc  7 .  zit 

13'14 LY/. l3ot11 c ~ ~ ~ ~ c l t ~ ~ l c  LII;?! < ' ~ ~ ~ l c - l ~ . ~ ~ c ~ i  w>II!t>l tg$~orancc s 1 1 , ~ ~ ~ I ~ l  sopl~~~rt c<,n\iction\ <>~?iy 
lilr criincs ieqiltring iiienl;~i c1;iIc~ l c i a  colp;i1rlr 111an h i i~wl i . t ig~ 

" I)<niel;tr I l i i \ a i  and ('mi: (.:<licndcr il lusliatc the h ~ r i  \\,i~h i c  n i c ~  [pa l i  t i l  ~xis~~q>lc~. S t i p l i ~ s i :  

ili:i! ;c iiiqx ilisiiihi~toi tell.; ccicli oi ' l i i~ t1iri.c i.<>llriers i i r v r ~ i  lo lo,>h ill thi. s i i i ~ ~ i i i ~  lie g i im  i~ i  

cac11 ~ I C .  $u~lkling 111:u 11 ts\n'l nncccs~~~ry for tI>c>m I,> k ~ > n w  ~ I x ~ I  t i ~ c  ~ ~ ~ ~ t c a ~ c ; ~  C<>III;\~I>. I 1  t l t c  

s ~ ~ i l c ~ ! s c s  c<~I;!~II ~ 1 ~ ~ ~ ~ ~ .  ll7c C;LSC 8s pI;x~~~ly OIIC ~ ~ t ~ v ~ l l l ~ ~ l  ignc?r;j~~cc, 1i1#1 rn,,\v sol~~x~sc 111:il 111c 
~ii i l i i i iui i i i  iillilh ili.il li\ ' t l  01' !/IT l l i ice aoilcarcs cooi;iin noll\iilg i>oi ~lx)thii~p, i l i a i  LIC i s  1ii1Ilil~1I. 

;inti ll,:il l l i c  ~ I i s l i i l i i i I ~ ~ ~ ~  l i l o i v  l i ~  i* ii~~tli(J~1. i t   it^ C O U ~ ~ C I S  t l ~ l i v ~ r  tl ic SIIIIC~LCCI iiillioiii 
looking iilside :itid ~- i i I>~ i i t  iishili~i)i~y qi~citions, i l ic cxsc S<;I:PIIIS ~~dis~i~~giiisl,iz\~lc Sri~in~ the 

f ~ r s l  cast. I t  is  still M-ilIf~ll i i ! ! l~~r i~~bcc. i3ul in tl lc ~ ~ ~ ~ ~ ~ ~ ! ~ ~ l  C ~ ~ S C ,  i1,c co~~ricr *if11 <I<q~e HI II#S 
sii i lcarc Isch i  ;itr;i~cncss <if !lit lhigli (pr<rhnbii~ty lhiit it coiriliioa dope. Ioiiecd, tic kiiows tha thc 
p~'bi~hiI!iy i s  niily i ~ n c ~ c l ~ i i r l .  llr ii,;iy even bcl icvc i l ia t  liis si~itc;tsi. coiitiiior oolliing htit 

cl i l i l les. 'TI,il\. i s  ille 1;ioguagc 01 llic M,,dcl i'~:,i;~l C'rxiu 81.112k7). l ie no, oiily h c k s  awaiciieis 
<uI';i liigli piiih:ihiiity 01 tla. l ibct 's cxiaicizrc. "hc ;ic~ii,,ily 1iclicvi.i i l ia ,  11 <I,,m iicii enirr." SLY 

l l~~~~: ! l : ts  N &Itzh:tk ('r:tip A.  (':iIlcn<!cr, lV;ll/i~l /g1r0r0t,c<,, K,,0w/,~~l,g<~, mu1 e!i<, ''fi:qw~! 
('~iil~nbii!l~" 'Tl~i,.ri?: r l  Sliri lv 01 rlic /)i,lpcr Sirriiliii!,,, c, c , j i l r ~ ~  /+;,rri~>/<, , ~ j f , t ~ , ~ ~ / ; r ~ .  IV~.l \'A\. 
I.. I < c v  24, 17 18. 

the l~iwyer who clamlis his 1r;rnds over his cars and runs out o f  lire (~SSicc 
bccausc hc d,~csn't want to stop closing 1n;lns ibr crooked clients." 

~Inforti~nately, it iloes ~ror  convict the high-ranking cxccutivc who delih- 
cr;itcly, ~hi l l i i r l ly ,  ;in(L sclil-cot~sciously fishions an cntil-e slrocture of denia- 
hiiiiy. ;i reporting systc~ri iir which Tor ycars at a time guilty hnowlctlgc never- 
flows opstsc;i~n. Orlce t l i ; ~ ~  system is in pl;lce, huhiness gocs on as trsu;il - 1111)st 
of it pmper, hi11 some of i t  perhaps improper, t3ot thc cxec~~l ivc has no 
awiileitess oftlrc pinh;lhility of the iniproper stoil; maybe no1 even ;IW;II-ciiess 
of its j~i~ssibility, hec;tusc whc i~  he contrived thc reporting system, lie liad n o  
specific crimcs in mind. 

How docs ;I structure of deninbility work? It goes like tltis. The CEO lets 
everyone know that he hales to micm-manage. I l c  is interested only i n  the 
big piclurc of n,hc!/wr go;lls arc met, not in details ahout l ~ o i ~ ,  they ;Ire met. 
I t  gocs without saying (and I do 1ne:in withool saying) tliat lhc CEO is lo bc 
sheltered lk>m had news, especi;rily ktrowledge thaf anyone i n  the organi- 
z;ttion has cut lcgill corners. L ike amhitiot~s suhordinatcs everywhere, his 
~ i tan~~gc~nent  icain tries to anticipate his wishes altd, in the f imil iar corporate 
atkigc. "lhllow Iltem in advance" so they won't actually tlxve to he spoken 
aloud. M:lnagers too obl~tsc to understand lliis arc said to lack initi;itivc, and 
[heir c. ' 1 t~ t .1~ .. ,.. ,Ire , slrort. Prominent among the unspoken directives is lhc first 
conimandtiien~: T h o i ~  shalt 1n;rintain thy hr~ss's du~i inb i l i ty . '~  

For public consutitptiot. thc nrp~nization sets up an clahofi~tc acconni- 
ability ntechniiism, requiring cmplrryees to report in writing anything they 
observe that is illegal. anethical, or uns;lfc, l i ~  practice, h~rwcver, employees 
who follow these i n s f r ~ ~ c i i o ~ ~ s  find ilicruselves rc;lssigncd to thc company's 
N(irtlr Dakoca Wind Chill Test F:~cilily. Old-timers explain to newcomers th;rt 
the put-pose of the reporting meclianis~n is nor to be ukilircd, thclrehy cnsuriiig 
thal only the lowest-level employees - those who Sail to filc their wsittcn 
rclx)rts - wi l l  henr the hlntrtc il' anything gocs wrong. In fact. rnaongctnent 
sees iittlc adv;rntagc i n  an irccurate systerit for tl-aching rcspllnsihilily within 
the corpo~it ion, I many managers ;~cIvai~ce hy getting pro~ l~otcd to 
new ilivisions hcfl>re thc cliickens cunie liooie to most at lire old divisions. 
'I'his is callcd "outrunning your misi;tkes."" Thc last thing they want is ;l 
paper tr:iil 

" 111 Iacl, ll~~ztx'r w s  X I V V C ~  i s ~ ~ l ~ c t ~ ~ ~ l  lor :$i<Iing ;tt1<1 :tl~ciiing thc c,~n>puIcr c r o ~ k s .  1 3 ~ ~  f , ~  :B cissc 
i n  \vlticl? :! I:~L'),cI uc811 t o  ,j;!11 l'or %'siting !his ct8en~'s lies inlo :!#I 01>11?sor1 tcttcr wi,I~~~ut 
ioveil~g;tliiig ll ici i l , rcc 1:iiitcd Sl;ller v. Rci?j;txeiii. 328 l',2<I RS?. 86.3- 6.1 ( Z l a l  Cir. l(j64). 

,n S c t  J<711n M .  lltrlcy, I i o ~ ~ ~  Or,q<~~!,:~~ati,~!!s .So,~iuli:,~ l r ~ , / ; ~ ~ i ~ / ~ ? ~ ~ l . s  i!zto /~~~i /~ l~~; t tg ,  it? < ' < ~ l c s  

i'ondilcl: l ieli i ivlorii l l<csc;ircl~ in l i i i i ie i .s i  i:Ihicr 13. 24 25 (Ikivid M.  Mccsicl hiiii t i .  
'knhriiiiii.1 cd*. l'jLj6). Sec ;tiso J;icknll. $iiprii n o ~ c  5. at 18.~19. 

I? Scc l:~ck:#ll, a~sl>r:8 #><>I<, 5 ,  :$I W&9S. J:tckk~ll clc~;~ils 1 1 1 ~  way\ in  ~ , l~ i ch  rn~t~~z~gcrs cxi>ioit t11c 

;al~ueiirc ~ i l~e ip~~oi i l~ i l i l y  irachiilg iiicc!i;ti>isois I,, "niilk" their li~~sincshts. gci pn~inotcd ti11 thc 
cut~l>o~.tic l$x!<!cr :a\  ~ ~ ~ w ~ v r ~ l  f , ~  c , ~ b t - c ~ ~ t l i ~ ~ g .  :%>IcI lltcir s~tcccswrs will, ~ l > c  ;aI~cr~~t;t11~. 
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\ievcr iindei- tiny circtimstances."" Spccr described his t l i ~ ~ o g h l  l,n~ccsscs us 
1l iows: 

~ l l i l  1101 query hilir, 1 di<l no1 query tiimmlcl-. I did iioi cjliciy llitlur. I iiid iniii speak 
vit11 ~ ~ c r s o # ~ : ~ I  I'ricrr(Is. 1 di0 IIOI i~lve~t i f :~~lc 1i1r 1 <lid 11o1 W~IIII I,> ~IIOW ~'II~II W;IS 

ial'pcning ilresc . . . I'R>III lli:~~ i i i ~ ~ ~ i r e , ~ ~  on, I was iilesc:~~l;ih!y co~iia~ninaterl miiraliy: 
'I-I,III Ikar oI'di\ci,vci-ing so~nciliing wliich niigtii lr;~vc maiic mc lorn i i o l i i  iiry c<iunc. 

i h i ~ t l  cl<,scd jliy cycs . . .  Hcc;iissc 1 <;tiled ;II tlial liiile. I s t i l l  Secl, lo illis day, 
9 ,  

ei\~n,~sihiiity fur A~scliwii, in a wI101iy perhonal i c n i c . ~ . ~  

:or ALISC~W~II %'its the \'cry C~IIII~I Spccr's li-ici~d was u'iir~~iilg lii~i~ 10 iivoi(l. 
The inlercslillg l l i ing i i b<~u l  Spccr is lhiil he was ;ilmosl ccr1:iinly Iy i i lg  ahnut 

io\v litt le hc knew. lndeecl. joi~rnal isls and hislorians have made a minor 
:otiagc indusiry of snioking out Alhcrl  Spees's iics." Specr's response, to ~ h c  
:nd of  his lik. was to insist that l ~ e  really didn' l  know. 

Wlial makes t l ~ i s  inlcresiing, ol' coorsc. is that Spcer also ilisisled that 
r ~ l i ~ t h c r  l ie knew <>I- 1101 is i r r e l e v i ~ ~ ~ t ,  hcc:~~!se his g ~ i i i t  was ihc saliic whctiicr 
i c  knew or nol.  Tlicir why insist on igiior;lnce'? 'l'lic 1cg;lI Iliei>rist I2co &rtz 
;tiggcsls thiil Spccr "was h e i i ~ g  coy, was playing Marc Anthony hy \;lying he 
was not seeking to excuse himself while going to hi~cl! cxtraoidioar-y pains to 
:sIablisl~ his willl'lil i f n o m n ~ c .  HL. really d id  think il i i i i t i g~ l cd  his guilt."'" 

I ;I~I su~-c tliat Katz is riglrt about Spccr being coy. l ;in1 less cerc;iin ~ l i a t  
ipecr rc;llly thouglrt wi l l iu l  ignor;rncc initigalcd his goilr. Albert S l~ccr  w;~s a 
ilaster o f  public rciniioiis. 1:iam Nurei11hel.g on, lic in\tinctivcly uiulerstood 
hat ilie best way l o  dodgc rcsponhibilily is l o  tissiime i t  . hut not to i~ssume 
-cs~l~ln.s"iiIily i iw any par-licular heinous dccils. Wlletiier or nor he l i i i l ~ sc l l ~  
?elievcd th;~t w i l l fu l  ignorance mitigated tiis guilt, 1 ;im sure Specr understood 
hot the world 21 large hclieves it. 

Or ~ i t h c r ,  he undc rs i o~~d  lhnl  the world at 1;irgc caii'l i~ rakc  up its rniod. 
l'he IJLII-LI~OX is thol we s c c ~ ~ r  l o  accept his \uhtext, "1'111 iiot ;is gtii lty as il' 
I rc;iily kncw!," hut  only because his iext iiisists t11;ii ire is ;is g i ~ i l l y  ;IS i f  
iic ically knew. W c  niii i ye\ when Aibcrt Spccr writes, "I w;is incscapahly 
:ont;~minatccl mor;~lly." LIII~I tlieii we i l r g i vc  li im, ill l u s t  iii part. 

I think tila1 l i i~ Kntz draws l l ic wrong conclusion from this cxarnplc. t I e  
ai-gucs thal tlrc lorgivcncss. thc suhlcxl, rellccls our decpes~ mor;iI iindet-- 
standing, and thus hc concludes tlrni w i l l i l ~ l  ign<,r;incc I-ealiy is a [ii-opcr nioi-al 
cxcusc. Bi i t  why asstime Ilia1 wc nctu;~lly believe the suhtcxt, w11e11 we nod 
yes to lhc text? 1'crh;lps we do ;~hsr,lvc Alhcrt Spcer, at lectst in part. Bu t  w c  
nlsc~ cir~ivict criminals o n  wi l l l~~l -h l in i iness ins~ri ic~iot is. ('orioiisly, i<;~rz 
overlooks tliis klcl .  I l e  writcs 1h;it wi l l ful  ignorance cxciises .'olicn w(,rh ;tt 

a legal level . . . 'l'lic law here ;is so often is a good g;lugl: o f  o t ~ r  n ~ o r n l  
intuilioiih. So I r:itlicr think l l ic irises work at ;I moml  level ;IS wc11:"~ Katz  
relics I>II 311 exi i~ l ip le to dcrnonsir;ltc that willful-ignoi-ai~cc excuses work at a 
lcgal level - lhc cr iminal dcfcnse 1;iwycr whir iiscs :I "Don't ash, don't tell" 
silxtegy h r  circumventing the cthics rulc ;igainst ki iowingly lielping a client 
commit pcijut-y. I l l i s  i s  a11 exnrnple we h i v e  seen before. 11's ;III apt ex:implc, 
lilr ll i is is one plsce i n  tlle l;lus wiierc the "ostricli excuse" ilocs work. T l r r  
btlr's legal cthics rules do 1101 reqliire ;I lawyer to investigate the cl ient 's 
story, nor (lo they inco~porale (lie doctrine that w i l l l u l  ignor;iocc cqiials 
knowicc lFe . "~~ut  o f  course tlie crirniiinl law does ioco~-poratc lliat doctrine, 
tied that 111;ikes tlie leglil cthics rules exceptional wi th in the i;rw. F(,i- some 

rcason, Katz overlooks the f:~cl th:it iri the ci-imin;~l law, willt'nl ignorance is  
gmuild ib r  conviction, ralhcr ihar~ h r  acquit(;il. 

'The proper conclusion is Ihal thc law speaks with a divided voice ;ilroilt 
wi l l f i~l- ip~iorance excuses. I S  K;iiz is correct that the I:iw is a good gaiige ~f 
oilr ~no ra l  i i~ttl i l ions. i t  wo111d i i>l low 1h:tt morality spc.iks with a divided 

7.7 
voice ;IS well. l'hc iloeslion is w l ry -  

?5 11>,<1 <,I 4.i. 
?h AHA Mirdr.1 Kulc l.O(i) cnicl'ktlly del i r ic i  ilie willds "hi~owingly:' "iii,<iwii:' iiii<l .'l\~i,?ws" lr, 

dcoinic ":aiaal kiiowlcdgc of tlic i;wi i n  qiiu~~~,,n." ,', l l i i i  ipi~i/le ~ ' r i l s  iii t1icologic;il discuri~oii\ ; a \  wcll. ('1iiisti;ve l i~r;>ii it, iifvrliiped ; ,a)  cl : ,~ 

1)ol;ilc 11,rory :iboi~t wlieii ien,~l;iiice exciises %'ioogdoisg aiir l  w l?c i~ ii docs iiili. I b i  icy 
vilrial,les iii l l le llic<,ry ctrl lccri l  llow ci,gn,z;ilbl ollhis ioi+ri icia,i;incc llle wl-oi~gdoei is. iviicihcr 
hi lie iiixler ;i iliiiy i i ,  ilisl'cl it. caild wiiell~cr lhc dicl ;inyil,ioy, cilhcr lhy oiiii<r~i,o o r  ccjlri- 

n i s i  1 I lhis ilirloiiliicc. .I.IIC i n i , l i i ~ l l s l s  t i i ~ i i ~~g~~ i s l~c t l  ignori~tlc~. iiiisillg kcill, 
liieie 18cj:iccl lo l i i i < i i o i  i ~ o e s i l l '  - iii c:illcd -'ciicci" or "siilxi~c' xgoora!,cc - rr,!#x$ iga,,>r;,r~cc. 
s t  I i  ''aiii.cle<l igoclrtiiicc" (i,qrioml,~iiii i!fli,<rii,u) AIll.clci1 igoiil;tei:c 
ci,ne\lx'ialr cloicly will1 Ilic coaiiilos la i r '<  i.iIliii1 lhliiidoe~s. Accoding lo oiic wiilcr, '.air ;ici 

done lliioilph ii.nor;ciii-e, ,:"en 111;tI ,gaiii;isci: he i.i;irs or siipiiic, i s  1 ~ 5 s  colpiihie tli;in an ; ~ c l  
iloiic with uli . ;~i  hnawlcdgc; fill ii ii lc\s l i l l ly voloi~laiy. trod. ilrrrciiili.. l c s i  iobput;ihlc. As 
~'cg:b!<ls 1 1 ~  ig#?,~r:$ncc \b'l>icl~ 1s ~icl~hcr;~#t~ly i,>bl~rtcl, 11,crc i s  t, ~ I i ~ ~ r g c ~ ~ ~ c  ,,~,,II~,~,, 
rliim;iliilr." (;. 11. loycc. I , iv i i l i ib l? l , cn i~n i r~ce .  in 7 Ei,cyclr,p?di:i 01' Rel~gi i i i l  K li~lilo 40M 
(James I l;!stn?~\ cd , lG)15). 'T l t i s  "di\c,rgcz~ce 01 opinmn : U I I C > I I ~  ~ n ~ ~ ~ r ~ ~ I i s ! s ' '  scc~ns L ~ ~ ~ I I ~ C , ~ ~ ~ X : I I L ~ ,  

givcii ilic diui,lcd voicc i o  l l i i  I:IW ;tiid i n  o ~ i r  iii,il;tl illiiiiiion\. 
J i j t l i i i s ~ i ~  I~!:ICCS IC\S CIIIP~I~~SIS Iliiiri <:l>siitii,i~iiy tloci 011 i i i lc~ioi starcs o i  sool and oic,ic c,o 

cnlel~x~i hcha~ini. Ah hcflii ;I 1;liIli h;iscd oo llii>iisands o i  ye;irs 01' l ' i i icl ity to ;i divinely 
2iuliiolc<l ii.hi, l u i i~z is i i i  a is l l  ciiillixlaizca l l lc lello ,,I' i l ic  liiu' iorri i l lc  sp l i i l .  Suillc oi  l l ic  ll~ii\l 

liigcoiaiis it ';taiiii ioi in .lcwi\l> lkiiv i i : t \  Ibecli liii~pli~ili. 1;~wycriog deaigi~rd I,, iiiltig:,te ilii, rigors 



Tile os l r i c l~  and the fox 

I.et's g o  l>:~ck I,, something Alhcrt Spccr said it1 his irriw r ~ , / l ~ n  ;1hrii11 lris 
respnnsihility lor  Auschwik.  "From le;rr of discovet-ing si~mctlring which 
tilight 1i;rvc made  m e  turn fnim my course, I h;al closed 111)~  yes."^^ Speer 's 
S~~rti~ulation gcts close 10 the lteart ol' [lor plrihlctii. Supposc for the sake o l  
argumcnt t11;it Speer was  it01 lying. Suppose that hc  rcnlly ilido't know : r h ~ ~ u t  
Atlschwilz, hecause h e  h;td closcd his eyes. 111 tlr;tt cahe, we cotiSr~,nt the 
iluestion o i  what Speer would hiwc d o ~ ~ c  had he r1,11 c l i~scd lris eyes, l i e  irright 
have t~irned Ln,lri liis coorsc. he 1c1ls 11s. but would he have? If the ;rnswcr is 
yes. then we tnitigate our  j t ~ d g r n z ~ ~ t  o f l~ i tn ,  at l e a s ~ a  little hit.'" Ifilic a~rswer  is 
no, then we bl;lmc hiin nlor?. Not only did he knowingly parlicipnle in gen- 
ocide, hut Ire prcpzircd ;I coverup, a clever williul-ign(~i-;tncc delense, :is well. 

Th:it's one  reason why we  can't  make up our  minds aho i~ t  wilIf~11-ignorance 
excuses. They  ;tmouitt to counterfirctual ;~sseriiotis th;it i t '  the jicrson had 
known. h e  would 11;ive chitngcd his coiirsc. To wlrich tlrc responhe must he: 
M;~yhe so, m;tyhc not. Maybe the pel-soti ofl'crit~g the cxcusc rc;tiiy is an 
ostrich, a mor-;~l weakling in sclf-iiiflicted denial that a icsrihie r n o ~ l l  choice 
conin>nts him. I n  th;~t CIISC, w i l l f ~ ~ l  ignorance scc~ris not ;IS h;id as  ;tctu;tl 
knowledge, l io l  nrayhc the would-he ostrich is ac1u;ilIy a lox - a glatid 
schctner who  fully intends to  ibllow the pat11 of wmngdoing. ; ~ n d  who con- 
trived his ignorailce only ;IS ;, 1i;ihiliiy-scrccnitig precaution% like 21 good g c c  
;tw;~y car.  In t h ; ~  c;ise. willi'ul ignorance seems ~norc ctilpahlc than knowledge, 
hcc:~itse i t  adds  to  knowicdge at, element of unrepenl:tnt cs lcul :~t io~~.  

Ostrich o r  F o x '  W e  may ncvel- know. N11r can we  ever he sure whcthcr the 
Ostrich wotild h;tve turned fso~l? u m ~ i g d o i n g  il' she 11;td only t:lkcn her hexi  
oil1 of ihe sand to  1c;rsn th;~t i t  was wnmgdoing. W ~ ~ u l d  she o r  woi~ldn't  shc'? 
'flrc excuse of wiilfitl ignorance f~liictions precisely to i r~ ;~ke  tIi:it q u e s t i ~ ~ o  
111lnnswer;ible. 

of tlac C ~ ~ ~ I I I ~ ~ , ~ ~ ? < I I , ~ C I , I \  i n  1 1 1 ~  f i ~  o i  \ ) S t  ton 8 1 ~  cdgc td c , , ~ I s I : ~ I ~ ~  ~n,en:tcc:. !4 ~ i g i d  ~ C X I L ~ ~ I I S ~ I I  
\ ,>I,,~,~,,,CS ,,,r,,s < > , , I  1,) 1,c ,!>L, c,>,,,~,~\>s,,>l,;,,c r;,l>l>i'\ I>L%, , , > < > I  I.,>, 1>1~8t7I , , ,p  ,IlC I,,\L"s I h ' U ~ l l  

c~::v\. A, i,i,c c,,iiiei~!por;il-y i;vlibi erplnini. l;rxt iii;iilc #no niksi;ihc\ . . ll'l$c lct! t i  tk,0p1101t., 

lhc lpul  '1 tberc lo  hc ii\eii." i'lyclc ll;ti>cirlb;in. ,<lo,, ,S l i~ i~ i i l  .louriiiil: .T/!ot,k 1 1 ~  /.,r0 /or 

l.i~i,i~lio/~~s: .Cihhiiilt 1.r hip. N.Y. ' f i i ~ i i ~ .  1)cceiilbci 1'1, 1944. ;%I Ad. iiniiirjiri\ingty. lllrii, 
Jewisli cihics do liol CI)III~CI(III  w~.ill1iil lhlizitl$i~\s. l i i  ~ c I .  ($1 u i i t ~  CA\C\ Jewi5h clt>ic\ cniooragc 
I!. '1.11~ ILtw liv;tIs lx~~~: t s~ l  c l ~ i l c l r ~ : ~ ~  lh!rsI?ly, ;tn<I \ L ,  ;t g,~<,d , I w  ~ I k ~ ~ ~ ~ t ~ l  rcnxur~ ~ i l t S ~ ~ l l y  lbtitxl to  

t l x  circuxm~titncc$ 01' l>ir~l)  < > I '  S ~ I S ~ ~ ~ C I C ~ I  I>a%u,l. tLihc%~'isc, c~,nq?:tbbmt~ \ ~ $ g g t ~ l s  ! v ~ l l t t ~ l l y  
hliiidii,p cimsi.l~ea iii ciicumsl:tnccr ib;~! wool<l void a rui i i i ; ic i  ,>I, wliicli ;in iiiiliIccilt pcisoo 
irllcc. ( I  owi: tlicic cx;,inples ti, iny c<rlle:ifiuc, l'~i,icis~~i- Shi,r!li;ie ialini 

? *  Spccl-. salxii iiolc 21. ;kt 175-76. 
We SIC l k ~ o g c ~ ~  holct t ~ i c t ?  l ' ~ > t l y  ; ~ c c ~ ~ ~ ~ ~ ~ l ; ~ h I c  i , ~ r  k ~ ~ < ~ w i n ~ ? l y  lp:~~I~cil~;ni~~g ~ C I I O C K ~ C ,  ,jusI Im 
ksi,wiogly p;iriic<p;r~iop in thc iiriicdci 01 liiller'i i,t>p,,iic#ilr. Ihc pl;tnnil,g <>I' Woild War 11, 
;iiiil iiucli,c yc;rii i> l ' v<c l l c i~~  i;gciim! 11 yuo ' i r  hthcii  Sjicci. y<,u takc your tiiitii:;aioii wlteir. yoi i  

con tind t i .  

The question nray he unanswel-ahlc cvcri hy the Ostrich hcrselll Spccr  says 
only lh;it knowledge rrt(qh/ have m:ide him turn f rom lris course, and in this 
ohserv:~tion he is keenly pcrccpti\re. Many ol. 11s who c l ~ > s c  oor  eyes actually 
have n o  idea whnt w c  would do if w c  had dared to  lc:rvc ihem open. W e  like 
to tl~itrk that if we I-eiilly kneu' thal our  c<)urse was wrongful we wc,uId turn 
ii-otn it; hut pcsh;tps we lack the guts. Willfill ignnrancc is  o oioral stmtegy Cos 
postponing the milmciit of trullr, f ~ i r  s p r i n g  ~lursclves the test of  {iui ~resolvc. 
St. Augostine l~imoiisly pr:iyeil to  Ciod to give trim the sil.cngrir t o  r c s i s ~  
temptation, only not ycl."'l'he Ostrich liopcs to ( k ~ d  1h;it she has Ilie strength 
to rcsisl 1enipt;llion only she docsn'l wrinl 111 fiild < l i l t  yet,  11's Aogut in t :  
1,itc. Augustinc in a slightly lilol-e inf;lntilc ionn. 

The Fox, on the other I~atid,  is ;I prcmcditi~ting crook, a grand sclrcmcr who 
I i  gunrds hirnself from knowledge only to  prepare a defense of igni~rancc.  Ous 

;imbivalcnce ahout the wil l f~~l- ignorance excuse rellecis, ;it lcast in part. oor  
inahiliiy 111 resolve a fw?:z.y stereoscopic image. the  portrait of an Ostrich 
siipcrimposcd on the postr;rit of  a Fox. Our  intuitions rlln very differently 
depending on wliich image we  have in inind, and, without thinking ahour 
matters carchl ly ,  we prohahiy have both images in mind. 

In fact, we lrave ihriv images su]>eri~nposed on cltch other. not jilst two. 
Ali>trgside the Fox, we can itnaginc the weak-willed, unrighteous Ostrich who 
would have cotninued to do wrong cvcti if she kncw that that was what she 
was dr>ing, ond the htmnger-willed, half-rightcons Ostricll who shields licrsclf 
f i r m  gnilly knuwledgc, hut w o ~ t i d  itctually do  tlre riglrt thing if 111c shield 
were lo Sail. 

At this point, lei me vcnture a di;ignosis of ushy we  have so much difli- 
culty deciding how hlarncworthy willliil ignorance railly is. T h c  graird- 
s c h c m i ~ ~ g  Fox, whc ;iims to  d o  w r o t ~ g  an11 structures liis own ignorance 
merely to prepare a delensc, has tlie s;tnrc level o f  citlpahility as any other 
willltil wrongdoer - Ihe bighest Icvcl, in tlie Model Penal Code  schcirra. The 
IJorightc<)its Ostrich, who doesn't  witnt to know shc is doing wrong, hut 
would do i t  even i f  shc kncw, seems precisely fitted ilir the ciimmon-law 
etj~talion o i  willlltl ignor;incc with ktiowledgc. By delitiitiotr. her guilt is 
unch.~nged whcther she klrows o r  not, because her hchiivior would he 
unch;~ngcd. And thc Half-I<ightcotis Ostriclr. who won't  do  wrong il. she 

3,, .. i biid praycd ti, yoii l c r i  cbn\tily ;and a i d  (;ii.r vnic c11;ntily ;!,id c,,iilii~ciicc. tho1 i ~ r t  y t i '  h,i 
I w:ts :*lr;~id (11;tt y,n> W O L ~ I ~  ;arm$vct #n!)) ~pr~tycr a1 one< XICICI CUIC tnw two s<%>n 01' ,tw <li>alhc 

01' t ~ h l ,  wl~icl? I w;~ntc<i s~~tislic~l. rnut ~ ] ~ ~ c ; l l ~ ~ t t ~ '  St. A u g ~ ~ s t n ~ ? ,  lJ<~,ok V111,  XI^ C ~ ~ ~ , l c ~ s i ~ ~ ~ t ~  169 
is. Pi~b~~.(',>l'li~~ t~.:tn%., IWI). 

" lo coovi.rva1ion. I);,viil W;isbci~~ian 1i;l.r piiii~lrd i i i ~ l  ;iniillici pi~rsil~li .  n>i,livalio~, lo r  llrc 1 . o ~  lo 
clioiisc wililili ipiil,iiiiae. 'l'lie I'trx rlliiy te:ii iiiili lhc is l<io s q ~ ~ c i l i i i i ~ t ~  to uai1.y otil tiis iiiisiiccil I I  
I k I I t i  I 1 is 1 hiil lhe iicvcitltclcss wiiiits to carry i l  out. and llrelcli~ir 
conlrivcs 10 l>c igtxxisnt. 1'11~s ~ ~ l l c r ~ ~ a ~ ~ v c  r~~,~t iv : i ln<>#l  sttlt xln;\k!& % I t ?  a c l t~ r  I;<Ix, >nnl :>n I)S!I~XCII, 
hi.c:loic llrc i(:o,rl;lnrr iq  wil1i.d on ly  ;IS ;l r lml ;~ge~i l  lo i~citi1;ite ihc iil~idcccl. 



knows, hul would prefer not to know, is in a state of conscious avr1ii1;rncc of;,  
si~hst;~t~tial a~irl u~i.justifiahIe risk of n,rorigdoing - precisely llie Model Pcn;il 
Code's definition of I-ccklcssiiess. 

In slioi-I. motivation 1n;rkes :I di~l'c:rencc. 'I'hsec dilTercnt motiv;~tiilos cor- 
resgxml with thrre  le\~els of hla~ne.  One is less hlsrncw~~rthy th;lri knowletigc, 
one is prccixly a s  hl:~niewortl~y :IS knowlcdgc. and one is morc hl:~mcwortlry. 
011r mos;il intuitions :rrcn31 ~~~~~~~~~~~~~~~y ;~lier ;ill.  1nstc;al. ooi- l?iizzlcs ;,rise 
bccausc when w e  cv;riulitc wil!ful ignorancc XU? have three distinct mor;rl 
intuitioi~s, dcpcnding r ~ n  which inhabitant of tlrc hestiary w r  call ti, ini~rci. 

T h e  s l ruc tore  of contrived ignorance 

At (his point, I want to lo~rh more c;~t-eI'ully at the structure [IS contrived 
ignorance. 'I'hc csocial poiili is that i t  i n v ~ ~ l v e s  not i~iie set of actions, hut 
two. Tlie first consists of the actions os o~irissions by svhich an t ~ c t o ~  slriclds 
lrcrscll f iam ui~wiintcd knowledge, h ) r  convcnicncc, let me call lherr~ the 
S ~ I - P Y I I ~ I I , ~  actions. Wbcii ihe lawyer interviewing her clic~it hrcaks 011' a 
clangerous line o f  qucstioiiing, when the drug courier refsirins lsom looking 
in  the sriitc;ise, when the cxecritive scwnrds suhordinatcs who ilr;~intain his 
ileniability, thcy have pel-forntcd screening actions. The sccond set o f '  ~ ~ i t ~ o t l s  , ' 

consists of whatcvo- misdccds the iictor suhsequcntly commits thirt wilold he 
i n ~ ~ o c e i ~ t  if, hlit only if, she was legitimately ignorant. Call these the irii,vittin,q 
1 ~ ~ i . s i 1 , ~ ~ ~ ~ i . s . ~ ~  

Once we draw this ilistinction, several interesting points cmerge. The first 
is that screening :~ctions. like iinwiuing misdcctls, van hc pcrlbi-mcd with 
various degl-ces 111 i?irrix r(,n 11. we use words c;~reii~lly, tlic wonl "willful" 
modifying "ign<~l.;rncc" shotrid descrihe the ri~rii.r ,-(MI with wtiiclr ail actor 
contrives licr own ignnr:~nce. That leaves open tlie pc~ssihility th;~t ignorance 
c:rn he contrived at other levels of ci~lpahility. A p<~!itic;~l leirder or corporate 
cxccr~tive who intcnti<,n:rlly sets up :in organi~atiooal stsiictusc designed to 
~xvainlain his deniahility is willh~lly ignorant. His p;~stiicr, who didn't set up 
the structure hut is pccfcctly happy to benefit OCIIII it, m:ly not he ii~illfirliy 
ipni~r:~nt, hut is noncthclcss ilrioii~ii~,q/y ignoi-ant, l 'hr i r  successor, who decidcs 
to run the risk of' kcepi~ig the s t r ~ ~ c t o r c  in place, tilily well be rr~.kI~,s.sly 
ig~lomnt. And Reckless's climwittcd pal-lner I~eckiess, who nc\,rr even won- 
<less why their 1~1-cdcccssors are t ak i~ ig  unpaid lcave at (:luh I'cd, is ncgli- 
gently ignorant. Nonc of these lcvcls of culpability, except willful ignurnnce, 
is a category rect~gnizcd hy tlrc law, e v t n  tiic~ugti thc h ie r~~rchy  of mcnt;rl 

states (wiili'ul, knowing, reckless, ncgligcnt) is entii-ely f;~~nilinr. Contl-ivcd 
igrl(~r:rnce turrrs out to he a genus, ;ind each of ihesc ~nciitai stales a dislinct 
SJICC~CS. 

Ignoring thr. ~listinciion het\vcen screening t~c t io i~s  ;ind  inw wit ling inisdccds 
can lcatl to ;lo irvcrly simple thcory nTcontrive<l ign~~ranci-.  The Mc,del I'coal 
Cude npl~m;ich, which we cxi~n~iiicd earlier, is a pcrlcct cx;~~rrpIe. It fc,cuscs 
entirely on the ievci of awal-cncss ;~ccnnrp:liiying thc rii~wittirig misdeed, kind 
coiiiplctcly iginorcs the screening actions. 7his lcads to p;irticulnl-ly ts<,nblc- 
soini! rusolts wlicn the screening aciions succccd co~rrpleteiy in slriciding thc 
; I ~ I < I S  li-oin guilty k n ~ w l c ~ l g c ,  ;IS i i i  oiir corpor:~tc cases. 'I'lrc actor lacks 
awarcrrcss of the high j>robability of guilty I'auis, s o  hy the lights of the Modcl 
Penal Code shc is o n  the hook precisely hecause her conti-ived ignor;lnce 
succcedcd so well! 

Ignoring (he distinctions among ihc different species of coiilrived ignor- 
ance is a ~ i i ~ > r e  suhtle e ~ - K I ~ ,  hut an c~l.or nonetheless. A good exiimplc is whiit 
might he c;illeil the ~vr i r ' e r  rhm~i.y of willti~l ignorance. According to thc 
waiver theory, willti11 hlindncss waives thc defense of ignimnce. 'l'hc wnivcl- 
thcory packs intuitive appeal, airil it actually cxplai~rs the n~ystcrious etju:~tion 
i ( ; ~ ~ o ~ , i r \ ~ ( ~ i  -- K,VIIIV~,I:II(;I<. T h e  idea is that w11e11 ignorance is self-imposed, the 
plea of igiioiancc is nothing hot citi,t;pah. Tlre s t ;~ndar~l  example of r.iiitiz,~l,rrll 
is the yc11111g lliiin who mortlers his parents ~ I I I ~  then pIc;rd\ I'i11- mercy bco;iusc 
he is tin orphan. Now, of ct~orsc,  oiurdcring one's parents is inisinsically cvil. 
while screening ;ictions inny he as innocent as sinrply not looking in a suit- 
case. Hut the exainplc neverilrcless has much in conrrnon with willful 
igilorance. 111 hoth, the wn,~r$d(>es has intentionally caused the coniliti(~n of  
his own rlefensc, and thci-ehy waived th;it ileknsc." 

The lxohlcrn will- the waives theory is that i t  is tot) lrarsli. I t  seciris 
approprii~te when tlic accusctl is our graod-sche~nirrg Fox. craftily c o n t ~ - i v i ~ ~ g  
his own ddcose.  But whai if the :rccuscd li;is hcen only recklessly igi io~int ,  o r  
negligently ipnor;~nt'! lo that case it seems unjust to waivc tlrc dcfcnse of 
ignorance. and convict him of pcrfi~rmin$ the irrisdced knowingly. He did 
nothing knowingly. Hc llas hcco. at nrost, rcchlcss in his screcr~inp actioiis. 
iind his misdccds wcrc ~~nwi t t ing .  Recklessness plus ignorancc d(~esn't  add up 
to knowlcdgc."' 

'l'hc M<~dcl  I'cntrl Code stnnd;~rd ;~nd  tile waiver ther~ry dcrni)nstrstc the 
perils o f  focosing completely 011 the r~nwittiog ~iiisdccds while ignoring the 
scscelling nctioiis. I n,lw want to argiic tirat i t  is cqll;llly wnlng la h c u s  
entilcly on tlic svrceriing actions and i g n ~ ~ s e  the 1111wit1i11g iiiisdecds. 

31  Sec gcncs;itiy t'iiiii I t .  iltibi~lroii. ( ' t i i i . s , ~ i ~  ilic ('oiiri~iioti.! r ~ / O r r c , ' . i  Oiq'ii l)<,/prt,ic. :t .Totiiv in r lv 
t i .  / I ; ' ; I  1 ,  / 7 V L. 1 .  I 1 1 V 8 5 )  

" See il>id. ;I$ X~ ti. 





Just ;IS tlre Mode l  I'cn:~l Coile ;~od the waiver theory err hy C(x:using 

attcntioi~ entirely on t l ~ c  onwil t ing niis(lecd (per f~~rnrc( l  hy tire l:!ter sclf ), tlie 

ailpahle-ignora~icc thec)ry errs hy klcusiirg ;illenlion entiixly 011 the scrccniilg 

,iciioiis ( i~er f~r~nel : i  b y  tlie c;rrlier sell'). 'l'o do full j~ is t icc to c;~scs of ci~lt tr ived 

Igllurance, we llecti some way v~c l l i l i h i l l i ng  tllc two. Iici-l:. oilf~~rt1ln:ttciy. ttle 
atinlogy 11) a guilty principal and :I reckless agunt docsn'l help. 'I ' l~crc is no 

i i~rmola ihi coinbining tlrc guilt 01 a princip;ii wi th th;tt of ;in ;agent to 

dctcrnriiie the guilt of hotti togetlrer, :tiid thus therc is no  fo r~nu l :~  for ;rsscssing 

a11 ;letor's guilt hy coinhioiog the g~ i i l t  of tlic i:;rrlicr aw l  i i~ tc r  sclvcs. W c  i icci l  
\(tine alternative nppm;lckl. 

'Thc very st;rtcrncnt oC chc problem siiggcsts its s11111tic)n. IC i t  is a ~riist;rkc to 

i:cat the screening actions and tlrc wroingf111 misdcetls i n  isol;~tion i m m  each 

~itl ier, jlije must re1111itc theill inti, a single co~nl>lex. lii cssencc. this amc~itnts 

to broadening tlic t ime - f r i ~ l i ~c  i n  which we consider the ~111wittiog misdecd, hy 

rc?;~rding i t  as ;I i~n i ta ry  :icli i~n rho/ h ~ . q i ~ r  ~ : h m  ill? N(:~oI .  (.~f!ii~iil~ ihc 
3" srr-i.rr~ir~,q nction,~. Thos. the current suggestion avoiils the eirors o f  both 

the Model I'c~ral Code : ~ n d  the culpable igiiora~rce theoly. Oi l  this pir~pos:iI, 

the releva111 question i s  "What was the ;~ctor's stall: of mi1111 toward the 

unwitting misdeed at the moment she opted For ignorancel""" As support for 

this suggestion, w e  cal l  return to the ;~nalilgy of. PI-incipal and agent. Tlre 

;gent, the selr at tllc moirrent of tlrc unjlijittiog misdeed, iii effect r;~til ics the 

e;rrlier self's decision to screen off potentially guilty kni)wIedge. 'Thih seems 

like :I good reason fill. meking the earlier self's nttitudc toward the unwitt ing 

inisilceti the f ~ ~ c u s  o f  inqi~ i i -y  - For that is the attitude that the l;~tcr sclf i s  
ratifying:" 

"'See M;wk Kcl~~:tz?, /!>,,,r,/~r<,!iv<, ~ ' ~ ~ t ~ , s l r z ~ ~ l ~ ~ ~ t !  in ! / K  ,S!~/,,s!~~t~,ivt <.r,,>titz0/ I,u>v, 2 St.,,,. t2. I<<.". 
.%I (i981! i ~ l ~ s ~ i ~ ~ g ~ ~ s l ~ i ! ~ g  h~ozd za~xl 8$;1lrww lUt>,e 1'r;tn~c~ in  c,x~htrticlir>g crin1~!1:81 li:~t~tlily). 

:,/ rhiq 13~t>lx3q;11 i, 1':nhl 5i. Iiohi81sur1's s!#ggc~ictI ~ a ~ ~ ; t I y ~ i s  01 cattsik~): 111~  L,I>xI~I~I!,>~I~ <>I ,081c's <nvn 

~lt:l;.i~se. ;iltlioiipl~ i<iihiiiai>n does ~ i o i  iil>l>ly ti lo will(i~1 ~ ~ I I < X ~ ~ C C .  Sci- I<i~h'ili\i>il. >tq>r8 ii(!ie 

33, ;ai 2831. i>ai.id W;i*scitniiii siiggtsieil 1, mc ihc p~~s~ i l ~ i l i i y  ol;q~liiyii~g Rilhiilron's idc;i it, 
llic cooicnl t,i i i ~ i I S ~ i 1  ipiii,r:li!i.e, iind ikelcl~c~l ilie ii1c;i in ;I p:ipcr ii'e co-;iitlla,~cd whlil Alils 
S~rudicr. See Oavid L.uhilo. Alan Sirudla. S, 1)iivid Witarc$i~i;s~, Moriii K ~ ~ . s / ~ o i i , ~ , / ~ r / i l ~  iui liii' 

,Ih'~~ VO Micti. I.. Rev. 23.18, 2387 8X (I'I'iL). I now hclirve lliiil \i>y cn~aiiihmh 
; I I ~  I hy coitl,ti~ig t l i i i  ;ii~;tlyhis ol' villiiil igtiori8nct will, ihr kind iif ncglipelicr ;ailalysis 
iha l  I criiiciixil c:irlici. 

" A wont of expl;inati<ii~ ahtioi aliiii I !iii.aii by '~ihc cailicr i . i T ' i  ;illiliidi. i,iwii!d tlic i~ouilling 
inisiiccil:' Keiidcis ii~;ty al>,jecl lhal i l tlrc cuclici scli 1h:ts i in  ;aililiide iuwarii ihc misdccd. il i s  
lliir ilnwl~~iiig. 1 l ; i  hshisrsi CXCCIIIIYC stis 1111 a ZIIIICI~ISI. ~I't i i lcii i i l~il i~y so i l ia1 lit I ~ C V I : ~  lciilili 
thst l i i s  employee\ mm,si lmah Iaw i  id ;rcoinpli~ii i t ~ c  p<,;~l+ tic ieis tliciii, il,ci~ lie in r ic i  knows 
111~i  lii, iii%iiiiciions iinwiiiiiigly nbtl ciio?c< 'l'liai. lie ih?i no aiiiiudc l<>w;lrd r,,l~riiir. ivi-ii; irl' 

;~~linp, :III~ :~hcllir>g cri~vnc 

This soiii~ils too ah\tr;lct. To see tlie point ofthe proposal, let 11s rcvisi t  our 

o ld flicntis l l ie I'ox il l ld the Ostrich. The grtnd-scheriii~lg FOX tias iniisciiicf iil 
his heart ftwm thc gct-go, and his 1i)r;ty into c ~ ~ n t r i v c d  ignoraiice is notll iog 

~ n o r c  th:rn ;lo cxcrcisc in 1i:lhility-scrcci~ing. Wlinl was his st;~tc o f  m ind  

towi~i-d tile  inw wit ti rig misdccd at the molnent he i)ptel:l for ignorance'? Tliat's 
easy. I.ikc All'reii 1'. I loo l i l t lc  in My I.i!i,- Lirci?, hc's wishing i t )  co~nrni t  

mischicl: hc's wantirig to c o ~ n i n i l  rnischicl; hc's waiting to commit mischief. 

And what is tlx: j i~dgiricnt of h i ~ r i ?  I t  is a jadgment that he /,as a~nr i i i i t t cd  

mischief illid w i l l l i ~ l l y  so. 

The ct~sc of the Ostrich is a bit  more co~nplic;tted, hecaiisc, 31 the moment 

she pops her head i n  the sand, shc hc~-seIf may not know wIr:%t l ~ c r  attitudc i s  
toward the unwitting misdeeds shc preSci-s not to think  i hoot. So, w l i e i ~  the 

Ostrich sticccssfully coiitrivcs not lo have i ~ n y  111e1ltal attitllde toward :I 

j111ssihlc hiturl: misdecd, i t  11l~ry sccm impossible. or evcll contradictory, to 

ev:ilu;itc her hlainewi)rtliiness hy invcstignting the very rnent;il attiitidc that, 

by assumptir>n. does nut exist. 

l~lowcvcr. in:~ttcrs arc not ;is hopeless as this ulay o f  putti l ig things sug- 
gests. Thc Ostrich contrives to block cei-lain thoughts, hut a iriental s t a t  such 

;IS intciit ion i s  not the s:lmc thing ;IS nil o c c u r i r ~ ~ t  thought. As Wittgcnsiein 

pointed out, "intcntion is neither ;in einotion. n niood, nor yct a sensation o r  

imagc. 11 is not o state of consciousness. 11 docs not have a g c i ~ u i i ~ e  

duratir~ii."'" 120r ux;imple. the f i l c t  thiit I illtend to gu away iotnom)w does not 
err~ail that s tmc k i i id  of thought ahout goiirg away hovcrs in m y  cou- 

sciousness ii.<~ni now unti l  I le;rve."' Ratllcs. thc intcrrtio~r consists of ;i 

Howcvcr, i , i cs  i f  hc li;i\ in,, specil'ic ;act i,l'aidisp and alcil~ag in iniiod, hi. tilay s i i l l  b;rvi: n 
srric,l-is' aciit>n lo  minil wllco lie rcls tip ihc rlrilctiiic 01' Jciii;il~iliiy. 'TIi;11 ih, hc ili;iy i c l  tip ille 
iliocli~rc wtllh ihc iii lrnlioii or eil~hlishiag l i w  owri dcniahiliiy io, wbnievci lli~ijre ciinicr 
i le  expcui Iil- ~.iiipIoyces lo  cooililii or) Iris r,nlcii, in which c;tse t i is  otticude to\vaiit ihnsc 
criirles ir liiii. oS iuillfi~li~esi. Or bc !nay set i l j l  th~. riruciilm i n  coi~si.i,nis disregsl-CI ni ttic 

iol~.;laiii>iti and ii\ijiisliliahlu i i ik 1h;il il wilt rssult is lb i ,  giving onieic 11i:il can be (I,tliiuc~l 
iinly lhy ~io1;iwhil i i icin~i. In 1b;il mse. his attiiu<le ir ncchichmchs. l i i s  i~r i ! i~ i le  is i,,~.;iid 

l l ic  gciiciat ;st-lype irl ;iiliiiig ;lsd ;~hcIiili!! wi<,ogdiiisg. liiil l l ie  p;iriicul;ii isslancci wbni 
pliiiosophcii r:<ll "lokoi?' 01' 1li;it lypc ilii. winligfiil c1i;iiacIer of wliich 11c 11;)s c<,i>cc;itcd 
I'r,>,,, t,i,,,~<~lS. 

'' I.i~dwig Wirigeoslciii. %cllcl, 8 / 5 .  :it 10 ((i. I-. M. Ani.comht traos.. G. t. M Arisc,~inhc & 
C;. 11. ~ 0 x 1  jlijrigl~l cd., t~J7ll). 

I' .. . I l iavr lhc inlcniioo ,>I' gniiiptw;~y 1~~11rosriiw.' Whcn l i i i i c  yini l t i 1 ~ 1  iiiluiiii~~o'? rhc wb<,tc 
iioic; or io l r i i i i i~ ice i ly '? '  Ii~kt. $40. a1 10. Wiiigcnsicio ~r~c\iln,;il,iy nicairs i ~ r  I,, <b,illit Ihotll 
ailswi,rr hi11 if wc ~ i i i i s l  clii,i)~e ~ i o c ,  il i s  "ilir. wh<,Ic irina," evcil li~uicgii the coeic.i.ioiis itioughl 
of &!l,inp ;iw;iy lo in~~i i i~w i s  intci-miltcilr: ilciice liri. ciiiicliisioil Ilia1 ilic iiiicei!i,n is  diililicl 
Srom Llic lta~ugli~. Whlgi-nslciii clahrriities oii lliis idi:a: "l<r;$lly one 1i:iidly c v c i  rays 111oi 

i,iic Ihah lbctici~cil, i~iidessloi~il o r  ititcndcd mmeihiilg 'unintcm,picdly' since ycs~erd:~y Aii 
inicrii~lxioli o l  t~~licl'ivoulii ihc a t,ciiod ol'ooh~liei: no1 llic wi1hdraw:ri o f  allcoiion irwn what 
(iiiu lirlicvci c g .  ~lccp." lhiil $85, ;a1 17. 



disposition to pian illy activities mrii~nd going ;)way totiio~-r~~w." In the s;imc 
way, we answcr (111s questicnl ahout the Ostrich's mental st:itc toward the 
misdccd hy answering ;I co~intcsfi~ct~i:~I cli~estion :~hout her disposition to 
commit it: "Wllat would tlle Oslrich Iiavc done hail she rrot contrived her 
own ign~ir;iiicd?' l'licrc is ni l  re:ison to doiiht that oircn we h~row ~ I I ; I I  tllc 
; ~ t ~ s w c r  lo this qucsti~in is. 

l~rdced, oritside ohscrvcrs iilny he ; ~ h l c  to aiiswcr Ihc qi icst i~~ii  eveti when 
tllc Ostrich licrselicannot. In evel-yd;ry life, o ~ r r  frienils ; ~ n d  relatives i~ i icn  are 
able t11 pn:tlict wllal wc are ~ o i n p  lo dl) in :I mqji~r lik-choice eveir wliiic we 
oui-selves lwist in nil agony of inilccisicrn. Self-hnowlcdge has nevus heen 
hom;~nkind's s t n ~ n g  suit, and nolie of us is 21s onprcdictnblc as we like to 
think. Even thoupb we can'l answcr tlie coonteriactual qi~cstion "Wlrat 
would she lravc donc had she nlit contrived her ow11 ignorance?" hy scru- 
ti~iizing the Ostricli's psyche at the moment she perlhrmed tile sc~.cening 
actioiis. trhcr. lesb suhjeciive evidence m;iy allow 11s I11 answer with reas- 
onahle confidence. We 11cvcr have dii-ect ;access to :riiolhcr person's psyche in 
any event, anti so cvery inquiry into suhjcctive states infers tlien~ Ssom 
external evidence. l'lic counlcriitctual question is i i i r  11;rrder to answer from 
extern:~l cvidctrce tli:m other qucstioris ahout sul>jcctive states. and juries 
answer those every day, precisely hy using cxtern;~l evidence to inici- dis- 
positions. Evidence ahout the Ostricli's way of life may shed light on how she 
would act i i  her contrived ignor;incc were stripped :rut;iy Remember Alhert 
Speer, our proto1ypic;il ostrich. W c  know clt~ite ciioiigh about hiru lo prexlict 
11131 110 r eve l i i l i~~i  ofhorrors, ilot evcli ;I trip lo  Auschwitz. was likely to m;lke 
Hiller's inrii~istcr of slave I;rhor resign in protest. Even in cases whele the 
ohjectivc evidence is loo sc;inty to jodgc confidcnily what thc Ostriclr would 
have donc had she known all the fi~cts,  there is n o  reason in principle to dotihi 
tlint the qt~estion has an answer. 

S o  we can still say this: I S  slic i~,oir/d d o  tlir right thing liiiil she not 
screened herself f l r ~ m  knowledge, then her attitudc towaixl thc misdeed ;it thc 
rime she opted for ignorance is rcchiessncss. hli- :it tirat n1oiiicnt she con- 
sciot~sly elected t ~ )  run thc risk of unwitting wrringd<>ii~g RIII ,  if she actoally 
woiild persist in w;tys 111 wickcdncss whctlrcr s l ~ c  h:al i11ll kn<~wledgc or not, 
i t  zecllrs Sxir 10 ottribolc th;~t willingness to her ;il the inomen1 she pcrlonned 
tlic scrceiiing ;rctioiis. liven if she is in deiiiai ah(1111 i t .  hindsight rcvenls 
t11;it she is. very iitui-;lily, the moral equiv;rlerrt of ;I knt>wing performer of 
iiiisileetls. 

In othcr worils, tlic 1)lnposal to cxen~inc  st;itcs 01 mi~ril tawnrd the niisdecd 
at [he time tlic actor opts f ix  ig~ri)r:~ticc yields cxilctly tllc same j i~~igments  as 
oiir c;~rlicr iiit~iilions abr~iit tlrc I'cix and the 0st1-icb. 'Th:ti is no cc~incideiicc, of 

Con/r i~ 'c~/  i,q,~oi-(~!~c<, 2 2 0  

coill-sc. The question we :mswcr to dclerr~iine the Ostrich's mental st:rtc - 
"What would the i)strich h;~ve done had she not coiitrivcd her owii ignor- 
ance?" - is exactly the snme question that in our cnrlicr discossion we used to 
grade l ~ c r  culpnhility. ' f ia t  is at le;ist one re;isoii to think tlr:~t the pmpos;il gets  
it right: i t  lcads us to ask the s;line qiicslion tlr;rt oodcrlies 11ur nlilral i n i u i t i ~ ~ n s  
ahnut the culpability 01 thc Oitl-iclr aird ilie f;i>x. 

1,awyers he l~aving  hacily: n reprise 

ig111ir;lnce hy 1;rwycl-s. As a law tc;tclrcr, a1111 i n  p:rrticulai- ;i te;rclier i l l  legal 
etiiics, these c;lses seen1 p;rrticularly pressing to rne. 111 tiiis i'io;il scciioii, 
I considcr twti qucsiions: first, wllelhcr the conclnsion tI1;it wiilliil ignorance 
is rnoraliy equiv;ileilt to culpahle rn<,ii.v rrri for the uiiwitling ~liisdeeds shlj~uld 
he embodied in the Sosmal rule.; of legal ethics - to which my answer is a 
te~itative no - and secoild, whether it noiietheless should Cigurc in lawyers' 
moral dclihcmtions - to which the :tnswer is yes. l'o say that i t  shoiild figure 
in 1;rwya-s' mor;rl deliberations docs not, however, mean that 1;iwyers slronld 
never engage in con(!-ived ignrir;lncc. Like most moral principles, tllc 
inilrortancc o f  avoiding contrivetl i p n ~ ~ r a n c c  can he outwcighctl by other 
mor:~lIy r c l e v a ~ ~ t  factors in specific c, ' 1 s ~ ~ .  .,. I i1l11str:~Ic tliis poi111 with ;in 
extended exa~nplc  in which - -  or so i t  scciris to me - contrived igni~rancc is the  
lawyer's best choice. 

We've seen t1i;it the Sonnal riilcs of legal ethics, tinlike criiiriii;~I law, cont;tin 
no willhl-hiindriess doclrinc. Except in certain speciniized circn~nslanccs. a 
lawyer is under no ohligatioii to prcss her client ibr knowledge or to con-o- 
bolatc what licr eliciit iclls her."' IS shc uses ;I "11111i't ask, don't tell" intcr- 
vicwinp sti-;ltegy, ant1 her client suhsequcntly conimits pci:jory, the lawyer will 
1101 he cli;u-ged with kn,,wirigly putting on pe~jurious testimony. Ilere, willfit1 
hlindtrcss i h m  r~ot ctlusl knr~wledgc. The qrlestion is whcthcr i t  shi,iild. 

Till: ;tpproacli ilevelopcd in this clisptcr woiild ask ;11~1iit our 1;rwyel-'s 
menl;~i st;rlc tow;ri-d p~jssihle clicnt pc~:jury ;rl l11;rI inoment in the itncrvicw 

.I > Otle s ~ w c ~ ~ t  C I ~ C L X ~ ? I S I ; S ~ C C  i s  i i i if i~l\~,d hy I R i ~ l i i  I I 01' i l , ~  i:edci;tl tliilci 01 l ' iuil  Piorciloli~, 
\ V I I ~ C I >  rt:clt~~rc~ tk~fi~ycr~ 10 ccr1i1'y 1Ixi1 I I X  ;ab$crli<,t~s t l x y  l i e  it, cot~rl \p:s)>cr\ s r t  ~ ~ . ~ c ~ ~ ~ ~ ~ t ~ ~ l  i ) ~  
1':lci. 1:cd I < .  ['i!'. 1'. I I(l>)(.31. A>,oihcr i s  IIIC i>si~ing ,>l'ol>i,!i<>~> 1c1icrx C G I I ~ I ~ ~ I I ~ ~ ~ ~ ,  zawerIi<~~s 
iihoui it clicok's l.to;~oci;il p i i i l i o i i .  Scc (iii.yu;ls v.  Pi i , l id .  XZh 1:Zd 1500 (7111 ('is. 1487) 
l lanl~i ieg I.?ivycr iiiihlc S i l l  d;l~n;lgcs i~~s iOi i i ig  ib'lreii l i ivyc i  iciicil itpoil l'r;iitilillei~t clic:ili 

;8shrvtions NI I~ , I I  bvriti~lg :!,I c > p ~ ~ > i o ! ~  lcllcr I,, lcn~tcr). 



wlren she oi-clcrs lier clicnt not to tell her tao niuch, 111 iuy experience, IINIII~ 

lawyers cxpect clicnts to perjure t l i e~nc lvcs  wlren the st;~kcs art, high. sug- 
gesting tihat thc "Don'r ask. d(>tl't tell" 1;iwyei- i s  ttt leirst reckless ti1w;ird 
ioturc petjury, arid, perhaps, willl'til. This intoitioii sugpcsts that .'l)on't ;~sk, 
[ f i~n ' t  icll" is an ethicttlly < luh i i~ r~s  way fo1- lawyers to proceed. 

Perh;tph then. legal ctlrics rilles s11011lcl he modified so tlrat wi l l i i t l  and 
knowins i gno~ r t i ce  couiit :is knowlcdgc. I c t r i ~ ~ l l y ,  ;~dilirtg ;I wi l l lh l -  
hlindocss doctrine to ieg;tl ethics w i ~ u l d  iirvolvc nothing il?ore tli;in ;I rniiior 
cliaitge iir t l ic tcl-minology scclioii o i  the Model  K t t l ~ s  I'n)l'cssi~,o:tl 
Conduct. Wilerr. the Model l i i i lcs now statc that " 'knrrwingly,' 'known.' or 
'knows' t lc~rolcs actu:~l knowledge oS tlhc fi1i.t in qi ict inn," thc nmcnded 
Icr~ninoiogy wou ld  add: "or conscious avoidaiice o1';tct~tal knowledge of the 
h c t  in question." 

Miiior as l i ie  change appears on the pi-iritctl page, il hrrs the potential to 
tr~11sior111 the nature 01' the clicnt- lawyer I-elationsliip, i ~ n d  thris 01' legal 
jxi~ctice, ii i t  weri: boi~esl ly  cnfc~rccd. Most ob\.i~)tisly, ;idcling the w i l l f i~ l -  
blindness di1clrine to ctliics rtlics leaves great uncertaioty ahout how m t ~ c h  
inquiry into 21 c l ient 's case a lawyer milst undertake to avoid disciplinary 
ticlion. I'er1i;ips tlie doctrinc w o i ~ l d  he re;~d nam)wly, so t in t  "conscious 
avoidance o f  knowledge" ineans only tliat the ltiwycr co~isciously reht ined 
Srom asking questions that, hi l t  l o r  tire k a r  o i  discovering g~ t i l t y  knowledge, 
she would obviously have asked i n  order to help prepare the case. BIII evcn 
theti i t  i s  t i~iclear wlrrtt qoestions this obl ig t t i~)n encomp;isses. IFor example, 
docs the doctrine require ;I crimitl;rl defeose 1;twyer to ask every clieii l if he 
d id the scts alleged? 12aced with ttiiccrtaintics. the tear o f  l iahility might 
p ~ ~ v o k e  lawyers to ratchct up  the level o i  incjoiry. which carrics enomlous 
potuitial for cklmaging the elements oftrust csscnti;il to t i  successf~tl c l i c ~ i t -  
lawyer scl;liionship. Moreover, to deteriliiire how much due diligence a 
lawycr actually did undert ikc. or wilcther the lawycr clnploycil impcrmis- 
sihle "Don't ask, don't  tell" interview techiriqoes, discipl ini~ry ;rutliorities 
would h:tve tcl scrotitrize privileged a r~d  coofidential conversations hetween 
artotncy aiid c l icn l  - perhaps ;all tlheir conversatioils. I t '  these worries are 
genuine, [lie wi l l lbl-hi in~ltrcss doctr i~rc tlireritcns t o  leave the cliciit-lawycr 
relatioosliip i n  a sbariibles. 

Sopliislicalcd clients witti somethinf 111 liidc wottld Ihrtve ie;ison to actively 
frustraie their ow11 lawyers' tactual itivesligation o f  tlrcir case, hcc;iusc they 
would kiiow 11131 their lawyer is elhic:~lly rc~lo i rcd to k r r c t  out guilty i~ ) fo r -  
mation tlut tinder sonic circirinstanccs she ii l ight he ethically rcqoired to 
disclose. l'lrc woi-sied clicnt ni:iy li.iisll-alc IIIC l;~wyer's invcstig:itioo ever1 of 

imocent i i~cts th;tl tile l ;~wycr  needs, hecause the client does not know tlrat tlic 
p , .  a ~ t s  iirc inltocent. I:or the lawyer's part. a 1:twycr who fe;irs liability for 

consciously avoiding knowledge, :irrtl who ill ;my c;tse neccis in l i~rmat io i i  to 
rc{~rascnt her clients coi i~~?elent Iy .  may hc iorccd to pl;ty a c;lt-;ind-nrouse 

game o f  sleuthing ;~@tiost lier own evasive clients. Adding t o  the tension i s  
tlrc l i c t  that in i m n y  cascs the client i s  paying b y  the hour for his 1;lwyer to 
investigate I i im - atiil the morc the clicnt tries to frustrate the investigation, 
ttie more t in~c-coi is i~mi~,p and costly i t  I~ccorncs. The clieilt retains the lawycr  
because he inust, wirilc vicwii ig the I r~wyc r  askancc, witlr ;I cert:tin nreiisurc o i  

dre;id ;lii<l rccnt incnl .  7'11~ client feais, sotnctimes rightly. th;it t ~ c  would 1)c 
better ot'i with no l;~wycr- at all. 

A l l  (11' thew concerns have :I laiiri l iar I- i~tg 10 ~IICIII: they soiind very i ~ r i i c l i  
l ike i11re hur's standard objections to proposals that woul(l wc;~ken coo- 
l idei i t i~t l i ty ir i  the nanic I I~  truth. 11iv;rriahly. tlic hnr springs to the dcletise of 
confidenliality and !rots out n p:tr;tde u f  Irori-ihlcs i f  confidentiality i s  wcak- 
eircd - tl;tnrage done to tlrc cl ieot~l;rwycr relationship, clients cv;rding their 
1;twyers' qucstions for icar that thc lawyer could he cotiipellcd to disclose 
dami~ging i i i lbm:~t ion.  I:rwyers being lei1 out o f  tlie loop in husiricss deci- 
sioiis, clicii ls l i iding innocent infirmotion li.orii their lawyers hccrrusc they 
doii't knnw that the facts arc innoceiit. AS  Will iatn Simon has recently 
argiteil, none of these objections is vcry persuasive, for two fi~iidament;rl 
reasoils. First, tiley ;ill S11ci1 cxcltisivcly on the costs to clients of enhanced 
disclosure, wi t l~ot i t  considering the soci;rl benefits of hampering dishonest 
clients. Second. they all make hi-havinrnl assunlptions irhoul l:~wycrs ;tnd 
clients tirat :Ire at best uncoiifirmeil and at worst ituplausihl<'" I)o Sirnoii's 
:trgilments ;~pply here7 

Thcg n1;iy. The willS111-blindness cloc~rini-, which raluil-cs lawyers to ask 
clients h;~lrl qucstions that they would otherwise leave uimsked hec:rusc they 
prefer not (11 know the answers, w i l l  cl ic i t  cvasive tactics only iron1 clicnts 
wlro hc l iev i  they 11;rve s~meth iog  to hide. It'tlrc aim i s  to diminish thc arnollnt 
oi clietit cr ime anri fraitd hy nxiking i t  harder for dishonest clicnls Io  enlist 
luwycrs in their cf1.111-IS, that inay bc al l  to the good. 

On  the othcr hand, the nr~mher o i  c1:cnts who helievc they have sonrelhing 
11, hide may be  vcry lirge. :uid they arc nor al l  crooks. When dispulrs l c i d  t o  
litig:~tion, all p;irties ir.ay Rave done something disoredit;rhle oi- enrbarl-irssing; 
aird when clicilts cnlcr intu h i~s i i~css tr;tns;~ctions. ;ill siiics nr;iy he cc)ncealing 
we:rhncsscs o r  iiciccts it1 their warcs. None o l t l i c~ r r  wi l l  ;rppreciatc a doctrinc 
that they icar w i l l  require their own lnwycrs to t'errct i iu l  llreir d is l i~~ i~es t ies  
;ind tilcn rrsigi l  !)I- repon thciii. This r c u l t  i i  nluch morc alanning th;m rules 
weakening conlidcntialiiy, under which the c l ie~ l t  with a sccirt  lhicmish at 
1c;tst has the option o f  w i t l ~ l ~ ~ ~ l d i n g  inlbnn;ltiorr (iom the lawyer, who can 
rcinaiti passive and do the hcst she c;rn w i th  whatcuer iniormatiori the 
client givcs trcr. Llnticr the willlill-Blindness docti-iiic, the lawyer cannot 
remain p;issivc. l l c r  liccnse is i n  jcopardy unless she actively in\>cstig;rtes 

E thc ~ I r c i i l  
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The hcliavioral assumptio~ls of this sccn:~rio are few and harmless. It 
assuliies o~r ly  that clients whose lawyers are invesiig;rting their cmh. ~IrI'rss- ., . .  
mcnts will try to l ~ i d c  tlic hall, that 1;iwycrs ~ I I I I  face prnfessioir;~l discipliitc if 
they avoid knowledge u'ill feel i~npelled to investigate their clients, ;~ird that 
neither 1;rwyers nor clicnls wili like each other very well wlrilc a11 this is 
going oil. 

NII douht some o f  these problems ctiuld he solved. Aiid perhaps tlic gain in 
prcvcntiog Iiiwycrs from assisti~rg client lrnird is worth disrupting the client- 
I;~wycr rc1;itionship ;is we 11ow t~nderstan<l i t .  At the very le:rst, h(~wcvcr. we 
should he cxtrcniely c;~otious  bout itiiixil~g a willlbl-1)linrlncss doctrine to 
legal ethics, l 'he Law of Uniiitendeti (:onscqoet~ccs looins large. 

Mit-iom ',Y C(I.Y(,, or, I/?(, I I Z ( ~ , S . S !  !?~or<tl i ly <!f ' 'tlotr ' I  o.sk, ~ O J ,  'f 1eI1" 

Supjx'sc, then, that Ibrmal 1eg;il ethics doctrine rcrnaiirs as it is today. The 
argument developed in this cheptcr tells us that willful bli~rdness is morally 
equivalcilt t r r  recklcssncss. or knowledge, or cven willfi~lncss, dependiiig 
upon tlre 1;rwycr's motive in  voidin in:: knowlctlge. In that case. should tlre 
gtx~d 1;rwycr avoid 'I)iln'( ash, don't tell" suategies even without a legal 
doctrine telling trer to do so? 

That is thc conclusion towanl whiclr the argument points us. If, fr,r 
cxi~mplc, ;I client comlnits peljury. t~losl stdtes' ethics rules require lawyers to 
riisclose i t  to tile court if the client insists on standing pat. In 11rr1st caszs, 
I hciieve, that is the morally sight rcs~ i l t .~ '  If the Iirwyer ;rvoids her disclosure 
riI>ligation by at-ranging not to know that the client's story is False - the 
"Don't i~sii. don't tell" strategy - tlrat is nior;illy eqi~ivaicnt to knowingly (or 
rzckle.ssly, o r  willfully) hi l ing to disciose known perjury. 

l'lrcre i~riglrl, ~~cvcrlheless ,  be cxception;rl cases in wlricli the rnorally 
tlvublirlg conseqelcnces 0 1  knowing tor1 much r~r~twci,glr thc duly III avoid 
"Don't ask, don' t  tcli" strategies. An imagin;~ry cxa~npic will illostratc tlre 
poirrt."K Consider a political ;~sylum case iilvoiving ;I political activist - let's 
tail Iics Miriam - w h o  [led ((1 the United States from a dict;ltorship. Miriam's 
asylunr applicatiorr is dcnied. which mcans that to i ~ v r ~ i ~ l  deport;ltion she must 
prove her c21sc in art immig~-alion court. She hircs a lawycr, and tells hiin her 
story. She bad 1)ccn impsisoned lor two months by the political police in l ~ e r  
home cou~itry l~ccaosc of hcr dissident activities. While in prison, she was 
rapcd and heaten. After 11cr ~relcase. the police continued lo threaten and harass 
her, until finally. following a credible <lc;hlr thrcat. she ilcd thc country. 

Miriam's lawyer sets ;rhr)ut doconrenti~rg the casc. hecaeise he emust prove 
to tticjr~dgc that she truly w:ls pcrsecutcd at Irome. Ilc quickly confirn~s thc 

esse~itial details. Fortunately, Miriam bmught a birth certificate proving hcr 
identity, and she s:~vcd ncwsp;l]]er clippings li-orn her home country thac 
identify her as a political activist. I.'urtlrcrnri~re, Alnncsty lntcrri;~tional 
rcporteil on tier arrest and impl-isonmcnt ni tlie time. She evcn has s dated 
document showing when she was rclcased from prison; and tllc Amnebty 
report gives ilec dale she went in. A friend of Miriam's who moved to the 
Unilcd Stntcs a year b c h r c  her will testilj  that Miriam pt1111eed hiin from ircr 
hornc counlry when she rcccived the dcat l~ threat. S o  lar, so good. Mirianr 
h .  'IS . '1 , powcrfiil c ; r ~  lix political asylum. h psychiatric cxamin;iIioo Si~rds 

syrirptoriis of post-traumatic stress tlisordcr in her, cunsistent witlr lrer lerrihle 
expericnces in prison. 

In the initial interview, Misiain rnentio~rcd that her hnxhcr, who has 
already won ;~sylunr, lives nearby. The 1;rwyer asks licr to ;irr;ingc an inter- 
view with the bnrther, who can com~borate  her story. Suddenly, however, 
Misi;enr liecomes evasive, Her hrt~lher is very hi~sy, Miriam tells thc lawycr; 
he is studying fr)~- his college exams. In any casc, she hanlly ever speaks with 
her brother. And she is sure that her brother will not want to talk wit11 the 
lawyer. As sire says these things, Miriam secrns flustered and a la~med;  sire 
won'l look the lawyer in thc fhcc. I-Ie notices te;lrs in tier eyes; then slec gcts 
angry. What is 8oi.g oil'! 

Many things ;Ire prxsible. Mirybc her P'I'SD is causing her strange re;rc- 
tion. Mayhe she had a light with her hrother. Mnybc her bn,tlier fears that if 
Ile testifies. Ihc government will vindictively lry to rcopcn his rrwri s sy iu~n  
case. Or  ~ r ~ a y b e  be doesn't really have ;~sylurn, hut is undocurncntcd. Maybe, 
just ~nayhe ,  he ~-(!;rlly is sttrdying for his college exams. 

Rul thcrc is a worse possibilily. Cnald it he that Miria111 rlocsn't want tltc 
lawyer to spe:lk with her brother b e c ~ ~ u s c  tlie brothel- won't corrohor;rtc 
Miriaui's story'! The lawyer 1r;is already documer~led the cssenli;~ls. But 
perhaps sire cx:~ggcr;itcd sorrrc tirings. What if, despite her lriend's testimony, 
the policc never tirrwtened her with dcath'? Or what if s l ~ c  was never rapcd or 
hcatcn in prison, 11ut said she was because sonreone (wrongly) told her that 
otherwise she w o ~ i l d ~ ~ ' t  gel ;~sylum'' The 1;1wycr has seen i t  11;rppen: refugecs 
often get b;td 1cg;ll advice l t o n ~  otlrer rciugces. Il. so, her lie was uiidei--. 
standuhle. Stre comes l-om ;I coontry where it doesn't pay to tell the truth t o  
the govcr~i~ri<:nt: hcr pcrsecutin~r w:~s genttinc: and everything ilrr likwycr has 
learned cr~nvinces him th;it her peril if she is sc~i t  horne is ;rl i  too real. 

Wlr81t should the lawycr rio'! 1mmigratk)n judges have discretionary power 
to turn rk~wn asylum ;rpplications iS!hey douht tlre credibility of tlrc ssylii~rr- 
scchcr; and this particular judge is less sympathetic to asylum--seekers tban 
most. T o  insist on interviewing Miriam's hrr~ther, or cvcn pressing Miriam 
on tlie isst~e, I-orrh the risk of Iwr~r ing  that parls o l  hc i  story are untrue. In 
Ilia1 cnsc, tlrc lawyer is cllricaily hr,llnd trr retract court t'ilirigs contitinitrg the 
h l s c  iletails. Doing so, however, would dyiiantite Miriam's credibility, cven 



though the details aren't esscnli;~l lo [ir~rvitig her case: ;ind :I c;ise tI1;it Iv1iri;im 
di!scrves lo witr is lost, perhaps at tile cost of her life. 

The alternative? Willitil hlitidiress - hrc;ik off the investig;~tion, clcct iiot 
to interview (lie hnithcr. go  witlr thr  story that's :ilrc:ldy in tire :ipplic:iiioir and 
is well rlocu~iientcd. It's alm~rst ccrtainiy cniriigh 10 will iier cahc. I suhpcct 
Illat rnosl lawyct-s woiiI(l choosc tiiis ;illernalive with sc;~rcrly ;I sccr~nd 
thoiighi, and the rulch o l  Icg:il cthics clearly permit it. Rut the theory that 
I havc heell cI:ihorating counscis tlr;it siiclr willli~l hlindilcss is mor;illy 
indistin$uish;ihle Sroiii ktltiwingly (or recklessly) goin:: ;tlong with Miri:im's 
dcceptioii - if deception is what i t  is. 

I know (11' no easy way out o l  the lawyer's ilile~irrna. hut i i i  Miri;iin's case 
I accept the willlul-hlindncss aitci-n:~tivc. 'l'he reasotx is that in Millsianr's case, 
iii which telling the trotlr niiglrt (leie;it justicc, ;itid lire st:~kcs ;ire cnortrloos, 
even a lii: 111ight he moially excusahlc. It is a good pl-iitciple to requirc c:tndor 
to tlle court ti-om iawycl-s. but evclr good principles have exccIrtiotis:'" I l a  lie 
to save Miriam's life wtnild he morally excos;~blc, tlrcn wiry not aviiil oneself 
(I!' willful l~lindness, which doesn't force the l ~ w y c r  to lie ;mtl rlocsn't viol:~tc 
any ri~ics'! 

Of c w r s e ,  this is moral loopholing, hut here I think that tlrcse is a sound 
reilsrlll to indiilgc in it. In p;lrt, ]lo ilvuht. lawyers choose willfiil Rlitidness 
over morally excusable (hut uolawl~il) lyitrg to s~r;ti.c thci~rseives tlie possi- 
bility of profession:~l discipline. But even when there is no realistic chance of 
heing caught. they still prefer willful blindtress over morally cxcilsable lying. 
'l'hiit is hecausc it matters to tltetii tilt11 i n  legal ethics w i l l f ~ ~ l  blindness is 
pcrtnissible ~ilrd lyillg is trot. Ahidinp by iheir riiles of professiontll cthics is 
iiitportatit ti1 most lawyers' sense of prol'essi~rnal iilciitily. A lawycr who 
knew that Miriam's :irylurn :ipplic;itioir contains I 'a isch~r~~ds might well 
withdraw i t ,  evcir wlicl-c going ;tlong with tlie kilsc stihmissiirn is rnor:illy 
prclcrahle lo  the truth. Pantiloxic~tlly. in  &Iiriam',s case, tlle lawycr shrriild 
prefer willf~rl blindness to knowledge br(.riii.s~ ti.i/j/irl /~ / i , i~ l i i~~s , s  tilighr .s , ,a~-~ ,  

/rii~i 111~ l ( ~ i ~ ~ / ~ l i i l i o i ~  u/' ~ v r / ~ r ~ ~ f i i l / y  i i ~ < ~ k i ~ r ~  her I?// I/I(, rr,i111. Kislicr, we 
observetl th;rt ~ c o p l e  engage io willi\il hli~xiiness to sp:o.e thcniselvcs ~rxriral 
dilenxtii;~~. kix;~ctly tliiit dyn;~mic is at wt~rk here - oilly in this c;lre sparing 
oncsciT a dilemixla i s  the riglit thing 111 do, not hcc;iosc one might give i ~ i  to 
the temptation to break a f~irni ;~l  e t h i c  I-nlc, hut because one ~ n i ~ h t  give in to 
the tcltipt;ltion ic r  ohey i t .  I3se;ihing ;I role (11' pmfessional misc~rildttct is a 
Ruhicon nialiy i;rwyers rcftisc to cross, even when it  is the I-ight thing to do. 
Availing tilvmselves o f  the li)opholc th;tt coi~trived ign<~rancc providcs 
eiiahles thein lo du tlie right tliing without cnissiiig ttic Kuhicon. 

lust call me an  ost~.ich. Uul oil this issue I am an itnrcpcii1;lnt ostricli, 
bcc:tuse I don't think that rhe nrisdeetl of putting on a lundamcntally triilhl'~tl 
case tlrat may havc a few onitnporiant h l s c  det;iils -which the lawycr does 
not know arc f;ilsc - rcdlly is n tnisdecd. And that allows mc lo retain the 
concli~sioir thnt us ( I  SPIIYI.II/ rit/(,. Iawycrs sholild avoid w i l t f ~ ~ l  ignorance o f  
inconvenient hnlrwle<lge. jilst as cvcryonc should, ;~lthongh this gcncr;rl rtilc 
has exccpiions in cxtrclne c;ises like h4iriani's. 

Thc i;~ct that the gencr;11 rule has exceptions should liot di!Slcct us from the  
1i10rii1 i i~ i l~ ,~ i ta~rce  of the I-tilt, which tilkcs iiwiiy ;,ti cxcllse  lawyer^ coiitrivc 
ior themselves when they 11;1ve no reason morc cx;ilted tlr;in not wisl~ing t c  
have ;awkward c ~ t ~ i i . ~ ~ ~ t a t i ~ i ~ r s  with ~~ilyi l lg  clic~lts. 111 illy view, tlie i r~os t  
itiexciisahle flirln 01' l~lwycr wiliftli ignor;lnce occurs who1 lawyers paper. 
questionable deals lor questionahlc clients heciiusc thc (xricc is right. A 
bdnkcr recollects that in the Koariiig 1i.ightics "for lx;~lfa million dollars you 
could huy any legal opinion yo11 waiiled frnnr any law fillstir it1 Ncw ~ o r k . " ~ "  
Tlie ethics rulcs prohibit lawyers from knowingly coi~nscling 01- assisting a 
clieilt in h rud ,  but if there's no "due diligence" duty to investig;~te the c l i c~ i l  
and no willfol-hlindncss doctrine. it heco~nes  too easy krr lawyers to ev;~clc. 
the rule hy evading the i ~ c t s .  Surely, a good 1:iwycr should reg;ir~l i t  :IS lier 
duty io  leiirn the !'acts before closing a deai. 

'That le:ids 11s hack to Joseph Ilotncr and the coiilputer criioks. W e  left 
Mr. I-Iuliics l ' ig~~rativcly clamping his hands over his ears and running out ol 
the office. What li;ippened next? 

Il~itticr's 1;1w firrri retained ;I pair of legal ethics experts. ;~nd made i t  clear 
that the firtn hoped it wouldn't li;~vc lo  lire ot- biow the whistle on its w;ly- 
ward client. The ethics cxperts were only too h;rppy to oblige. They adviscd 
that rlre l:rw l i r ~ i ~  corrld riot reveal the client's pxst lixuds, and coirlil continue 
lo close ileiils fix the computer cornpasly, provided that steps were taken t o  
dclccl ~lishoncsly. 111 kict, the experts cautioned, it' the firm srol~,~ril  repre- 
senting the computer company it would signal that so~nething was amiss, ;lnd 
that woiild viillale clicirt c<~~ilidenlialily. 

IJtil '~~rt~~oately. willlul ignirrance seems 10 be habit-fi~rnming, aitd tllc law 
firm's moni101-ing 111 the loallz was timid and easy fcrr thc rcsnurccful criiir- 
innis (11 ev:i<le. Some evidence suggests that the iimi wnrrtcd to know ;IS littlc 
as pirusihlc nbciut the ~ip~.igixtnes; o f t h c  li;;ins i t  was clirsing, bt i i i~lse  i t  didn't 
want to p;irt wziys with the client. As ;I r e s ~ ~ l t ,  the firm closed anotlrcr $60 
millii~n in cro<~kcd 1~i:ins for the c<,oiputer company. Whcn the i;~wycrs rlis- 
covcrcd tlic new (t:~uds. an ethics kiscc ensacd. 'Their ethics experts advised 
t1i;rl thcsc incw li-auds h;~d now hccilnrc p:ist h ~ u r l s  pr<itcctcd by llrc con- 
fidcntiality I-ule. At this point, tlutner's fit-1x1 decided that i t  was fiiially lime 



, . :u resign. Ihe ctllics cxpcrts sternly ;~dmonisI~ed t l~a l  lire fit-ar should keep 
strict i.onfidcnti;~lity wliile i t  turtred thc client over to anotlier I:rw firnr. As a 
~esult, the new law Sit-m plrlcecilcd in lroiiest ignomncc ti1 close $15 ~ni l l i i l t i  in 
<~~udi i lc t i t  loans lor the crooks hcl'i~re tlie plot f i i~al ly onr;~vcic~l. I;ii-si Stir-ce. 
tbcn tragedy. I l~ l tner 's law fir111 p i i t l  $10 t n ~ i l l i ~ ~ ~  to dct'raoded lcnders to 
icttlc 1;iwsuits. 

It's n ( ~ l  ;I happy ctiding, hut perli;ips it's ;in cdifying ilnc. 'nie law Sirni had 
two experts' rlpinio~i.: ;tttcsting tli;it i t  liad i1(11ie wh;rt the elliics rules rciloired. 
hut it was iicvct-tlrclcss prepared to pay ~ i ~ i l l i o ~ t s  or  II(III:ISF IIOI 10 1r:ivc i t s  

n i l l iu l  hiindncss piit beli~i-c a jiiry. lJcrh;ips that tells us snnietl i i~~g ;ihi~ut wh;it 
we tse;illy t11i11k of coi~trivei l  ignol.ancc ;is ;I moral excuse. 

_ ----11111 - -----.-- 
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The ethics of wrongful obedience 

A ccntury ;!go tRc 1cg;il r-calists decl;o-cd that the real law is (lie law in :icti(~n, 
iiotjitst tlic law in hooks. They urged us to think thiitgs, no1 wortls, ;ind placed 
their faith i n  the power o i  the still yoiithful social sciences to think legal 
things accur;rccly ;IIIC/ rigoroitsly, 181 legill ethics, I think most scholars would 
;igree on ihc single h iggct  discrepancy between tile law in horiks - the 
profession's clhics ccides ;~tid the law i n  action. l'hc ethics codes ;!re almost 
entirely i r ~ i l i i ~ i ~ i ~ ~ i ~ l i s i  in thcir focus. They treat lawyers (clients, to<], for that 
ir~atrcr) largcly as seii-ci~ntained ilccisioo-~i?akcrs llying solo. I n  L~c l .  how- 
ever. lawyers incrc;tsingly work in :ind lor 0,-ganiz;itioos. While most lawyers 
coriti~ii~e to pr;ictice io striall firins. ;md sole pr;~ctitioners s l i l l  i b r t ~ i  the largest 
single dcmogniphic slice of the prr~fession, thc trend is towar(l <~t-ganizatii>nai 
psac'icc. l 'he  1;rrgcst law firms and cot-poriite icgal dcpartme~its have more 
[ha11 ;r thi~~ts:ind lawycrs. ;iod the higgcst firnis in thc country three decades 
:igo would not ni;ikc tliis year'\ lop hun<Iic.d. 

l'hc inipor1;incc of tlicsc trcnds for lcgal ethics can halilly be cxaggcri~ted. 
Psycholi>gists. r ; i ~ ~ i . t i ~ t  tlreosisls, and econooiists :111 know that the 
dyn;imics oS individu;il dccisiott-m;~king change dr;~tnaticaily whet, tlic 
ioiliviili~;rl works in ;in ~,rg;miz;~tionai srtting. 1,oyaltics heco~nc tnitglcd, ;in(i 
pwsonal rcsponsihility diff~~seil.  Bucks are pnssed. atrd guilty kitowli'dge 
hyp;tssc<l. Cirains CIS cooimantl nut only tic people's h;inds, they fcttcr their 
minds ;ind conscie~iccs ;is well. Rcit~hold Niebuhr titlcd one o f  llis lht~ohs 
hloml M,,,r, I,ii,,int~ii Soci~~i?, arid k:r stodcnts o f  cthics i io iolpii: is inorr 
iinport;int tli;~n tindcrst;rndi~ig wh;itcver truth this title ci~ntains. 

M y  own students, I n~ight add, think ;~hout i t  wilhout any prot~ipling. N o  
diiem~il;~ i n  the ethics cl;iss c;~uscs lhc~ir  more anxiety than thc pr~ispcct of 
bcirig pressured hy thcir hi~ss ti1 <I<, si~mcthing wnlng. Not only do they won-y 
ahoitt losing their johs i f  they dcfy thc boss to (lo tlic right thing, they ;llso 
ic;~r th;tt thc prcsures o f  the sit~l;ition niight oniicrnrinc tlicir ;ihiIity to know 
what the sight thing is. 


