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Contrived ignorance

The sad fact is that honest lawyers sometimes have crooked clients. In a
notorious 1980 case of client fraud, a pair of businessmen used the services of
an unsuspecting law firm to close hundreds of millions of doliars worth of
crooked loans for their computer leasing company. The businessmen created
forged leases to inflate the value of their company’s contracts, which they
used as coliateral for the loans. In the evenings, the pair would wrn the lights
off in their office. Goodman would crouch beneath a glass table shining a
fashlight upward so that Weissman conld trace signatures from genuine
leases on Lo the forgeries, New loans serviced previous loans in a decade-long
pyramid scheme.

After nearly ten vears, Goodman and Weissman's accountant stumbled
across their frauds. He wrote a detailed warning to the swindlers’ law firm,
which the accountant’s lawyer tried to hand-deliver to Joseph Hutner, the law
firm’s lead partner.

But Hutner didn’t want to see it. In fact, he wanted the accountant 1o take
the letter back. Above all, Hutner seemed to want to preserve his own
oblivion. As the accountant’s tawyer later recounted, “1 had visions of him
clamping his hands over his ears and running out of the office™!

Well, wouldn’t you? Hutner had been used. He had mouths to feed in his
firm, and the computer crooks represented more than half the firm’s annual
billings. His flight reaction probably came straight from the put. It may also
have bheen the resuit of a calcelation, however. Legal ethics rules forbid
tawyers from knowingly participating in fraud, and Hutner may have rea-
soned that if he didn’t know about any fraud, his firm would not have to part
ways with its bread-and-butter client. At the very least, maintaining denia-
bifity might buy some time to figure out the next move.

The fact is that ignorance can be vital. A white-collar defense attorney offers
the following recollection: T can remember years ago when 1 represented a

! Stuart Taylor, Ir., Ethics and the Law: A Case History, NY. Times Mag., Jan. 9, 1983, at 33,
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fellow in a massive case of political corruption. I was very young, and ] asked
him, “Would you please tell me cverything that happened.” And he said,
‘What, are you owt of your mind? ™2

The man had a point. Because lawyers are forbidden from lying or
knowingly putting on perjured testimony, knowing too much can de a law-
yer's hands.” The lawyer is foreclosed from using the strongest argements on
the client’s behalf because, unfortunately, the strongest arguments are lalse.

Lawyers ofien complain that it’s hard 1o get clients to tell them the
unvarnished truth. But it can be an equal challenge o avoid facts that the
lawyer really doesn’t want to know. Criminal defense lawyers rarely ask their
clients, “Did you do it?” Instead, they ask the client what evidence he thinks
the police or prosecution have against him — whom he spoke with, who the
witnesses are, whal documents or physical evidence he knows abeut. If the
client seems too eager to spill his guts, the jawyer will quickly cut him off,
admonishing him that time is short and that it will be best if the client
answers only the questions his lawyer asks him, The lawyer will pose the
questions carefully and frame them narowly. “Don’t ask, don’t weil” is the
strategy, and the preservation of deniability is its goal.” -

Lawyers may be exceptional in the self-conscious casuistry they bring to
their quest for deniability, but they are in no way exceptional in the quest
itself. The very word “deniability,” which originated after the Bay of Pigs
debacie, gained currency in the Watergate era to describe something that
Richard Nixon's subordinates wanted 1o preserve for him at all costs. The
Iran-Contra principals turned out to be veritable Balanchines when it came to
choreographing Ronald Reagan’s deniability. They knew very well that
deniability is a politician’s best friend. Business managers also anderstand
the vaiue of denjability. Analyzing the authority system in large American
corporations, sociologist Robert Jackail writes that “pushing down details
refieves superiors of the burden of too much knowledge, particularly guilty
knowledge.™ In the familiar corporate adage, bad news doesn’t flow
upstrean.

A supetior will say fo a subordinate ... “Give me your best thinking on the pro-
blem ... 7 When the subordinate makes his report, he is often told: “1 think you can do
better than that,” until the subordinate has worked out all the details of (he boss’s
predetermined solution, witkout the boss being specifically aware of “all the cpes that
have o be broken.™®

* Kenneth Mann, Defending White-coliar Crime: A Portrait of Atlerneys at Work 104-5 {1985).
ABA Model Rule of Professional Condact 3 Haj(3) states that “A Jawyer shall not knowingly
offer evidence that the lawyer knows 1o be false™; Rule 8.4(c) 1
“eonduct involving dishonesty, d, deceil or misrepresentation.”

See Lincoln Caplan, Don's Ask, Don't Tell. Newsweek, August 1, 1994, g4 22,

7 Robert Jackalt, Moral Mazes: the Warld of Corporate Managers 20 (1988).  ® Thid.

& awyer from engaging in
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Deniability refers to one’s capacity to deny guilty knowledge truthfully.
Clearty, deniability is a state of affairs desirabic almost beyond price, and not
only for lawyers, politicians, and executives, Deniability is the key to suc-
ceeding at the world’s work, which is often dirty, while keeping a clean
conscience - or at least a serviceable facsimile of 4 clean conscience. Perhaps
the truth will set us free, but sometimes ignorance of the truth leaves us
freer still.

Virtally all of us prefer not 1o know things, if knowing them will require
us o take unwelcome action. Why does our conscience work that way? The
reason, I suspect, is that the quest for dentability seems not as bad as dis-
honesty. A dishonest person learns the truth and then simply lies about it
vading truth is an expedient for avoiding lies, I's a stralagem for tarnished
angels fike you and me, not for unrepentant scoundrels. I6°s the homage that
vice pays to virtue,

And yet avoiding les cannot be as simple as shutting one’s eyes. Hungry
lions don’t go away when the ostrich in the legend sticks her head in the
sand — that is one reason we know that the story mwst be a legend. Guilty
knowledge is a huagry lion, and it can’( be ignored out of existence. Or can
it? This is the question ] propose o investigate. Soon it will fead us into
complications, but for the moment we can pose the question itself in three
simple words: Does deniability work?

Wiliful ignorance in the criminal law

Let us start by asking what light the law sheds on our question. To lawyers in
the common-law tradition, deniability brings to mind a familiar criminal law
doctrine called willful ignorance - or, as it s sometimes called, “willful
blindness™ or “conscious avoidance.”’ In essence, the doctrine states that
willful ignorance is equivalent to knowledge. Self-generated deniability
doesn’t work: you can be convicted of knowingly committing a crime even if
you don’t commil it knowingly — provided that you contrived your own
ignorance.

The doctrine seems mtuitively just. But why? It is Biblical wisdom that we
forgive those who know not what they do. Culpability presupposes 2 guiity
mind. But ignorance is aothing more than an empty mind. and for that reason
there is a profound puzzle in explaining exactly why ignorance, willed or not,
should support criminal convictions. The Orwellian-sounding identity
JGNORANCE == KNOWLEDGE 13, 10 put it mildly, an equation crying out for a
theory. Criminal fawyers take two approaches to this problem, neither of
which turns out to be entirely satisfactory.

? One writer ident es Louricen differcmt terms for the concepl in the criminal law. See Robin
Chadow, Williid Ignorance and Criminal Culpabiliry, 70 Tex. L. Rev. 1351, 1352 . | (1492).




3
3%

EEGATL ETHICS AND HUMAN DIGNITY

The negligence approuch

The first approach is to argue that even if the wrongdoer didn’t know, he
should have known. But the phrase “should have known” tiggers a familiar
line of legal reasoning. “Should have known™ implies a legal duty to know,
and failure © know amounts 1o negligence.

In other words, “he should have known, but he didn't” means in the
common law that he was negligent. This familiar point of docirine feads to
two problems, ‘The first is explaining why we have a duty to know. The law is
genetally reluctant to impose affirmative duties on people, unless they
occupy posts of special respensibility. And a duty o know looks especially
dubious. It cannot really be that we have a duty 10 inform ourselves about
everything that might affect our obligations - that duty would know no outer
pound, and tulfilling it would take up all of our time for the rest of our lives.
It also raises moral problems of its own. 1s it a duty wer to mind our own
business? A duty to meddle? A duty w pry? A duty 10 snoop? A duty 10
mistrust and double-check every suspicious fact somcone clse tells us?
Common sense lells us that we have no such duty. But then where is the
negligence?

The second problem is that even it we agree that willful ignorance is a
kind of aegligence, doing something neghigently is less culpabie than doing it
knowingly. The usual hierwrchy of blame in the crimuinal law moves in
ordered steps. The Model Peral Code, for example, distinguishes four fevels
of culpability. The worst is acting wilffully or purposely, by making the
misdeed our conscious object.” Next is acting knowingly, by acting in ful]
awareness of our misdeed, although not necessarily with the misdeed as our
object, Next comes acting recklessly, by consciously disregarding a sub-
stantial and unjustifiable risk that we are doing wrong. Last comes acting
negligently, by acting when we should be aware of 4 substantial and unjus-
tifiable risk of misdeed, even if we are not actually aware.”

In other words, negligence isn't as bad as knowledge; in the Model Penal
Code scheme, it is two levels removed from knowledge. Suppose that a
statute forbids knowingly transporting a controlled substance across state
lines. If I ransport a contralled substance negiigently — merely negligently, as
my lawyer will insist - | cannot be convicted under this statute. The prose-
cutor must prove that I did it knowingly. Under the negligence analysis of
willlu] ignorance, willful ignorance cannet be equivalent to knowledge, and
the common law equation collapses.

Nor is tlis a purely theoretical problem. Every good criminai lawyer
understands how it might play oot in practice. The most frequent complaint

% See Model Penal Code §2.02(3)a) (Proposed Official Dralt 1962).
* See ibid. §2.02(2)(b).
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about willful-blindness instructions fo a iury s that such instructions ithcitly
convert crimes requiring knowledge to crimes of mere negligence. As the
Seventh Circuit Court of Appeals admonished while reversing a willful-
blindness conviction, ostriches “are not merely carelesy birds.”""

The Model Penal Code approach

The allernative to treating willlul blindness as negligence is fo find an actual,
occurrent mental state to which willful blindness corresponds. ‘The drafters of
the Model Penal Code simiply abandoned the doctrine that willfui blindness
can substitute for knowledge. In its place, they proposed that awareness of the
high probability of a fact is tantamount to knowledge of that fact."! 1n this
way, they preserved the root intuition that eriminal guilt requires some guilty
mental state. Here, the guilty mental state is awareness of the high prokability
of a fact, presumably whatever fact the wiilfully blind person has arranged
ned to know.

Unfortunately, this proposal raises more problems than it solves. First of
all, being aware that something is highly prebable simply isn’t the same as
actually knowing it. 1 don’t mean that knowledge implies certainty rather
than probability. Knewledge claims need not be infallible. But knowledge
does require belief - 1 can hardly be said to know something if ! don’t even
believe it — whereas awareness that something is highly probable may stop
short of the inferential leap into belief. We can see this by comparing the two
statements “1 know X but 1 dor’t believe X and “I'm aware that X is highly
probable, but 1 don’t believe X, The first of these verges on performative
self-coniradiction — an observation thai philosophers call Moore’s Paradox —
while the second does not.

This difference between awareness of high probability and knowledge has
not passed unpoticed by commentators, who draw various conciusions from
it. One recommends cutting the Gordian knot by defining knowledge of a fact
as awareness that it is highly probable.'” That solves the problem, but only by
conpverting the word “knowiedge” into a legal term of art. Departing Irom the
evervday meaning of words s seldom a good idea in law, and never more s0
than in criminal law, in which substituting eceentric meanings for words risks
punishing us without fair notice. Other commentators go in the opposite

 United States v. Giovannett, 919 F.2d 1223, 1278 (7t Cir, 1990y,

FUSae Moded Penal Code $2.02(7) (Proposed Official Dralt 1962) (“When knowledge of the
existence of a particular fact is an element of an offense, such knowledge is established il a
person is aware of a high probability of its existence, unless be actually believes that it does
not exist™).

2 gee Tonathan L. Maveus, Note, Mode! Penal Code Section 202(7) and Willjul Blindness, 102
Yale L. 2231, 2233, 2253 (1993),
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direction, and conclude that the Model Penal Code awareness-of-high-
probability formula can really support convictions only for crimes reguiring
some mental state less than knowledge. ™’

The trouble with all these proposals is that they are not really about
willful ignorance at all. Instead, they change the subject. The focus in a
willful-ignorance case 15 on whether the actor deliberately avoided gulty
knowledge. The inquiry is about whalever steps the actor took to ward off
knowledge prior to the misdeed. By contrast, the Model Penal Code focuses
on how cerfain the actor was about o fact, The inguiry is about the aciors
subjective state at the mement of the misdecd. These are completely dif-
ferent issucs, An actor can be aware of the high probabitity of a fact
whether or not she took steps to avold knowing i, and an actor can screen
herself from knowledge of facts regardless of whether their probability is
high or fow, '

In practice, to be sure, the Model Penal Code standard provides a ses-
viceable substitute for willful ignorance. That is because In most cases of
willful ignorance the defendant wilt be aware of the high probability of the
fact that he has midden from himsel, so that the Model Penal Code doctrine
succeeds in convicting most of the miscreants who deserve it [t convicts the
drug mule who deliberately refrains from locking in the salchel he’s dedi-
vering. It convicts the corporate manager who doesn’t ask why his overseas
salesman needs a million in cash for “commissions.” And it just may convict

I ome, for example, argoes tha the Model Penad Code standard defines nol knowledge but
recklessness, which (you will recall) means consciously disregarding a substantial risk of
wrongdoing. See fra. P. Robbins, The Ostrich nstruction: Deliberare Fenovance as a Criminal
Mens Req, 81 1 Crim. L. & Criminology 191, 223-27 (19903, Another thinks that the
Code standard, which tequires awareness of Aigh risk rather than mere substoniiod visk, has
thereby defined something between recklessness and knowledge. See Charlow, supra note 7, at
1394--97. Both conclude that Code-based wiltful ioporance should support convictions only
for crimes requiring mental states less culpable than knowledge.

™ Douglas Husak and Craig Catlender itlastrate the Tatter with a nice palr of examples. Suppose
that a dope distibutor tells each of his three couriers never o look in the suitease he gives 1o
cach one, adding that il tsw’ necessary for them o know what the suhcases contain. 1 the
suileases contain dope, the case is plainly ene of willful ignorance, But now suppose that the
distributor adds that two of the three suitcases contain nothing but cluthing, tha he s ruthiul,
anid that the distributors know he s wrathful, 1 the couriers deliver the suitcases without
fooking inside and without asking any questions, the case seems indistinguishable from the
first case. It is still willful ignotance. But in the second case, the courier with dope in his
suitcase Jacks awareness of the high probabibity that it contains dope. lndecd, he knows that the
probability 15 only one-third. He may cven believe that his suicase containg nolhing but
clothes. Thus, in the Tanguage of the Model Penal Code §2.02(7), be not only Tacks awareness
of a high probabifity of the (act’s existence, “he actually believes that it does not exist.” See
Douglas N. Husak & Craig Ao Callender, Willfid Ignorance, Knowledge, and the “Equal
Culpabiliy” Thesis: A Study of the Deeper Significance of the Principle of Legality, 1994 Wis.
L. Rev, 24, 37-38,
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the lawyer who clamps his hands over his ears and runs out of the office
because he doesn’t want 1o stop closing Joans for crooked clients.'”

Unfortunately, it does not convict the high-ranking exceutive who delib-
erately, skillfully, and self-consciously fashions an entire structure of denia-
bility. & reporting system in which for years at a time guilty knowledge never
flows upstream. Once that system is in place, business goes on as usual — nost
of it proper, but some of it perhaps improper. But the execulive has no
awareness of the probability of the improper stuff, maybe not even awareness
of its possibility, because when he contrived the reporting system, be had no
specific crimes in mind.

How dees a structure of deniability work? It goes like this. The CEO lets
everyone know that he hates to micro-manage. He is interested only in the
big picture of whether goals are met, not in detaiis about how they are met.
It goes without saying (and T do mean withoul saying) that the CEQ is to be
sheltered from bad news, especially knowledge that anyone in the organi-
zalion has cut legal corers. Like ambitious subordinates everywhere, his
management teain tries to anticipate his wishes and, in the familiar corporate
adage, “follow them in advance” so they won't actually have to be spoken
aloud. Managers too obtuse to understand this are said to lack initiative, and
their carcers are short. Prominent among the unspoken divectives is the first
commandment: Thou shalt maintain thy hoss’s deniability.’®

For public ¢consumption, the arganization sets up an elaborate account-
ability mechanism, requiring employees (0 report in writing anything they
observe that is illegal, unethical, or unsafe. In practice, however, employees
who foliow these instructions find themselves reassigned to the company’s
North Dakota Wind Chill Test Facility. Old-timers explain to newcomers that
the purpose of the reporting mechanism is nof to be utilized, thereby ensuring
that only the lowest-level employees — those who fail to file their written
reports - will bear the blame if anything goes wrong. In fact, management
sees fittle advantage in an accurate system for tracking responsibility within
the corporation. Too many managers advance by getting promoted to
new divisions before the chickens come home to roost at the old divisions.
This is called “outrunning your mistakes.”! The last thing they want is a
paper trail.

9 In fact, Huter was never indicted for aiding and abeling the computer crooks. But, for a case
in which a lawyer went 10 jail for writing his client’s lies into an upinion letier withow
investigating them, see Enited States v. Benjamin, 328 F.2d 854, 86364 (Znd Cir. 1964),
See John M. Dartey, How Organizations Secialize Individuals into Evildoing, v Codes of
Conduct: Behavioral Research in Business Bihics 13, 2425 (David M. Messick & Ann .
Tenbrunsel eds., 1996), See atso Jackall, supra nole 5, at 18-19,
? See Jackall, supra note 3, at 90-95. Jackall details the ways in which managers ¢xploit the
absence of responsibility racking mechanisms to “milk” their businesses, get promoted ap the
corporate fadder as a reward for cost-culling, and stick their successors wilh the aftermath.
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Few subjects are as fascinating, important, or hard to conceptualize as the
many and subtle ways in which organizations screen individuals within them
from fiability and dissolve employees” sense of personal accountability. In
my view, concepts of collective or corporate responsibility are poor sub-
stitutes Tor individual responsibility, For one thing, blaming the collective
may let individuals off the hook o easily. I's not for nething that the
Nuremnberg Charter made individual criminal Hability the linchpin of its
approach to state-sponsored crime. At the same time, o::co:ix_.:m guilt may
blame inmocent employees. Last but not least, collective responsibility con-
cepts teeter on the brink of quack metaphysics or mystical momc,:cm {iction,
treating groups of people as single minds. No better #tustration of this can Jw
found than the collective knowledge doctrine in federal criminal law.
According 1o this doctrine, a corporation “knows™ the sum of what all of its
employees know, whether they communicate with each other or not. The
docirine treals employees as synapses in the nonexistent brain of a legal
fiction,

How, then, can the law apportion individual responsibility within the

organizational context, where too many involved individuals act at a &ﬁu:n,n
and each knows too little? In my view, the most promising approach is
through the concept of complicity — aiding and abetting ~ and the concept
of wiliful ignorance. Supervisors impiicitly or explicitly encourage their
subordinates to meet their targets by any means necessary. That's abetting.
Supervisors provide assistance and resources. That’s aiding, And mcwﬁ,,%.;c_.m
structure the organization o preserve their own deniability. That's wiliful
ignorance. Willful ignorance 1s a concepl that applies afinost :immmwg to
crimes commitled by group enterprises. Of course, a good whodunit author
can devise clever scemarios in which 2 lone gunman contrives his own
ignorance at the moment he pulis the trigger. But, in real life, I can contrive
ignorance onty when 1 work with others who know the facts that 1 don’t,
i Together, the concepts of aiding, abetling, and willful ignorance enable us
to understand the dimensions of supervisory wrongdoing — the wrongdoing
C. 8 Lewis had in mind when he wrote abouat evils commitied by “quiet men
with white collars and cut fingernails and smooth-shaven cheeks who do not
need 1o raise their voice.”’” In that case, however, the Model Penal Code
substitute for the willful ignorance doctrine should be rejected because it is
simply too narrow for the task at hand.

In sum, the common law’s equation of willful ignorance with knowledge
leaves us in a dilemma: is willful ignorance a guilly mental state, or the
violation of a duty to know? The Model Penal Code employs a knowledge
concept (awareness of a high probability} rather than mere negligence. But

and, 821 F.2d 844, 856 (1 Cir, 1987).
‘he Screwtape Leters and Screwtape Proposes a Toast, at x (Collier, 1962).

e, e, United Suies v, Bank of New T
19 e
C.

. Lewis
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not only is the Model Penal Code standard quite distinct from willful
1gnorance, it is also too weak for organizational settings. The negligence
theory succeeds in explaining how mere ignorance can be culpable, as the
Model Peral Code does not. But the negligence theory employs a duty-to-
know concept less stringent than knowledge, and too demanding for real life.

A nasty example

Let me propose a diagnosis. The two theories fail because willful ignorance is
neither knowledge nor negligence. Consider an example — a sinister example,
but one that I find particularty thought-provoking.

In the early days of the Third Reich, Albert Speer was Hitler’s official
architect. Later, he moved inte more essential posts, and eventually he
became the minister of armaments during the war, responsible for, among
other things, producing war materials through slave labor in concentration
camps. Unsurprisingly, the Allies put Speer on trial in the first tier of
Nuremberg defendants, as a member of the leadership of the Third Reich.

Speer stood out at the trial, because he was the only defendant who
insisted on taking full responsibility for the crimes of the Reich. He accepted
responsibility, he explained, in order 10 ensure that the German peopie would
not suffer any more than they already had for the sins of their leaders.
Probably because of his confession, Speer received a twenty-year sentence,
where others no guiltier were hanged. After his release from Spandau Prison,
Speer pubfished a best-selling memoir, fnside the Third Reich, and foliowed
it up with two more volumes of recollections. In the books, he once again
took full responsibility for the crimes of the Third Reich, and cemented his
reputation as, in the sarcastic ttle of a recent biography, “the good Nazi, "2

Let me be a bit more specitic about what Speer did and did not confess to.
Four points stand out:

i. He accepted full responsibility for the crimes of the Reich.

2. He denied, however, that he actually knew anything about the Final
Solution.

3. He also acknowledged that he could have known. but he chose not to
know in order to keep his conscience ¢lear.

4.

He insisted that his willful ignorance was just as bad as knowledge, and
thus he refused to let himself off the hook.

For example, Speer recalls that in 1944 g friend of his warned him “never
o accept an invitation 1o inspect a coacenlralion camp in Upper Silesia.

 Dan Var Der Yal, The Good Nazi: The Life and Lies of Al

ot Speer (1997),
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Never under any circumstances.”' Speer described his thought processes ds
‘ollows:

did not query him, 1 did not query Himmler, § did not gquery Hitler, T did not speak
vith personal friends. 1did not investigate — for [ did not want 10 know what was
wppening there ... From that moment o, T was inescapably contaminated morally:
tom fear of discovering something which might have made me turn from my course,

had closed my eyes ... Because [ failed ar thal 'iﬁl(i‘ I sull feel, 1o this day,
csponsibility for Auschwitz in a wholly personal sense.™

“or Auschwitz was the very camp Speer’s [riend was warning him to avoid.

The interesting thing about Speer is that he was almost certainly lying about
ww little he knew. Indeed. journalists and historiuns have made a minor
sottage industry of smoking owt Albert Speer™s lies. ™ Speer’s response, 1o the
:nd of his life, was to insist that he really didn’t know.

What makes this interesting, of course, is that Speer also insisted that
whether he knew or nol is yrelevant, because his guilt was the same whether
se knew or not. Then why insist on ignorance? The legal theorist Leo Katz
suggests that Speer “was being coy, was playing Marc Anthony by saying he
was not seeking to excuse himself while going to such extraordinary pains to
sstablish his willful ignorance. He really did think it mitigated his guilt."**

bam sure that Katz is right about Speer being coy. | am less certain that
Speer really thought willfud ignorance mitigated his guilt. Albert Speer was a
naster of public refations. From Nuremberg on, he instinctively understood
hai the best way (o dodge responsibility is o assume it - but not (o assume
esponsibility for any particular heinous deeds. Whether or not he himself
yelieved that willful ignorance mitigated his guilt, I am sure Speer understood
‘hat the world at large believes it

Or rather, he understood that the world at large can’t make up its mind,
Fhe paradox is that we seem (o accept his subtext, “I'm not as guilty as if
!really knew!,” but ouly because his text insists that he /s as guilty as if
he really knew, We nod yes when Albert Speer writes, 1 was inescapably
contaminated morally,” and then we forgive hinm, at east in part.

" Albert Speer, hside the Thicd Heiclh: Memoirs 37576 (Richard & Clara Winston trans.,
19700,

Hhid. at 376.

B See, e, Honry T. King, Jr., with Bettina Blles, The Two Worlds of Albert Speer: Reflections
of a Nuremberg Prosecutor 97-106 {1997y, Matthias Schmidt. Albert Speer: The End of a
Myth (Joachim Neugroschel mans., 1982); Albert Speer: Kontroversen win ein Deutsches
Phiinomen (Adelbert Reif ed., F978); Van Der Vat, supra note 20. Tt should be noted that the
evidence of the extent of Speer’s knowledgpe is entirely circumstantial,

* Leo Katz, NE-Golten Gains: Fvasion, Blackmail. Fraud, and Eindred Puzzies of the Law 41

11996},
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[ think that Leo Katz draws the wrong conclusion from this example. He
argues that the forgiveness, the subtext, reflects our deepest moral under-
standing, and thus he concludes that wiltful ignorance really is proper moral
excuse. But why assume that we actually believe the subtext, when we nod
yes 1o the text? Perhaps we do absolve Albert Speer, at least in part. But we
also conviet criminals on willful-blindness instructions. Curiously, Katz
overlooks this fact. He writes that willful ignorance excuses “often work at
a legal level .. The law here as so often is a pood gauge of our moral
intuitions. So 1 rather think the ruses work at a moral level as well.™ Katz
relies on an example to demonstrate that willful-ignorance excuses work at a
legal level - the criminal defense lawyer who uses a “Don’t ask, don’t el
strategy for circumventing the ethics rule against knowingly helping o client
commirt perjury. This i an example we have seen before. 1ts an apt example,
for this is one place in the law where the “ostrich excuse” does work. The
bar's legal ethics rules do not require a lawyer to investigate the client’s
story, nor do they incorporate the doctrine that willful ignorance equals
knowledge.* But of course the criminal law does incor porate that doctrine,
and that makes the Tegal ethics rules exceptional within the law. For some
reason, Katz overlooks the fact that in the criminal law, willful ignorance is
ground for conviction, rather than for acquittal.

The proper conclusion is that the law speaks with a divided voice about
witlful-ignorance excuses. If Kawz is correct that the law is a good gauge of
our moral ntuitions, it would follow that morality speaks with a divided
voice as weil. The question is why.”’

¥ Ihid. a 44,

2 R e
ABA Model Rule 1.0(0) careful ly defines the words “knowingly,” “known,” and “knows™ to
denote “actual knowledge of the fact in guestion.”

i

This puzde exists in theological discussions as well. Christizn moralists developed an eia-
borate theory about when ignorance excuses wrongdoing and when it does not. The key
variables in the theory concern how cognizant of his own ignorance Lhe wrongdoer is, whether
he Yies under a duty to dispel it, and whether he did anything, either by omission or com-
mission, o foster his jgnorance. The moralists distinguished lgnorance arising {tom
mere neglect o inform onesell — so-called “crass” or “suptne” fgporance — (om ignorance
deliberately cultivated -~ “affected ignorance™ (ignorantia affecratay. Affecled ignorance
corresponds closely with the common ks witil blindness. According to one writer, “an act
done through igrerance, even if that ignorance be crass or supine, is less cubpable than an act
doznic with clear knowledge; for it is Jess fally voluntary, and, therefore. less imputable. As
regards the ignorance which s dehiberarely fostered, there is a divergence of OPINION AMmong
moralists.” G, H. Joyce, fnvincible fgporance, in 7 Encyclopedia of Religion & Ethies 404
(lames Fastings ed., 1915). This “divergence of opiaion among moralists” seems appropriote,
given the divided voice in the law and in our meral intuitions.

Tudaism piaces tess emphasis than Christianity does on interior states of soul and more on
external behavior. As befits u faith based on thousands of years of fidelity to a divinely
authored text, Judaism also emphasizes the letier of the law over the spirit. Some of the most
ingenicus reasoning in Jewish law has been loophole Jawyering designed 1o mitigate the gors
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The ostrich and the fox

Let’s go back to something Albert Speer said in his mea culpa about his
responsibility for Auschwitz. “From fear of discovering something which
might have made me turn from my course, | had closed my eyes.”™ Speer’s
formulation gets close to the heart of our problem. Suppose for the sake of
argument that Speer was ot lying, Sappose that he really didn’t know about
Auschwitz, because he had closed his eyes. In that case, we confront the
guestion of what Speer would have done had he aof closed s eyes. He might
have turned from his course, he tells us, but would he have? If the answer is
yes, then we mitigate our judgment of him, at least a little bit.™ if the answer is
no, then we blame him more. Not only did he knowingly participate in gen-
acide, but he prepared a coverup, a clever willful-ignorance defense, as well,

That’s one reason why we can’t make up our minds about willful-ignorance
excuses. They amount to counterfactual assertions that if the person had
known, hie wounld have changed his course. To which the response must be:
Maybe so, maybe not. Maybe the person offering the excuse reajly is an
ostrich, a moral weakling in self-inflicted demial that a terrible morad choice
confronts him. In that case, willful ignorance scems not as bad as actual
knowledge. But maybe the would-be ostrich 1s actoally a fox — a grand
schemer who fully intends to follow the path of wrongdoing, and who con-
trived Iis ignorance only as a libility-screening precaution, like a good get-
away car. In that case, wiliful ignorance scems more culpable than knowledge,
because it adds to knowiedge an element of unrepentant calculation.

Qstrich or Fox? We may never know. Nor can we ever be sure whether the
Ostrich would have turned [rom wrongdoeing if she had only taken her head
out of the sand to learn that 1t was wrongdoing. Would she or wouldn’t she?
The excuse of willful ignorance functions precisely to make that question
unanswerable.

of the commandments in the face of life on e edge of constant menace, A rigid textualism
sometimes s ot W be the compassionate rabbi’s best el for blunting the Taw’s harsh
edges. As one comtenporary rabbi exphaing. ~God made no mistakes . I he et a loophole,
he put i there to he used.” Clyde Haberwan, Alon Shevat Journal: Thank the Lord for
Loophotes: Sabberl Iy Safe. NY. Times, December 19, 1994, ar Ad. Unsurprisingly, then,
Jewish ethics do not condemn wiliful blindness. In Cact, in some cuses lewish ethics encourage
it. The law treats bastard children harshdy, and so a good Jew should remain willfully blind to
the circnmstances of birth ol a suspected bastard. Likewise, compassion suggesis willfully
Blinding cursehves o circumstances g would voud i contract on which an innocent person
religs. (T owe these examples o my cobleague, Professor Sherman Cohn.)

* Speer, supra nole 21, w 375-76,

¥ We no tonger hold kim fully accountable for knowingly participating in zenocide, just for
knowingly participating in the murder of Hitler’s opponents, the planning of World War 1,
and twelve years of violent racism! 1 you're Albert Speer. you take your mitigation where you
can find 3t
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The question may be unanswerable even by the Ostrich hersell. Speer says
oMy that knowledge might have made him turn from his course, and in this
observation he is keenly perceptive. Many of us who close our eyes actuatly
have no idea what we would do if we had dared 10 jeave them open, We like
to think that if we really knew that our course was wrongful we would turn
from it; but perhaps we lack the guts. Willful ignorance is a moral suategy for
postponing the moment of truth, for sparing ourselves the test of our resolve.
St. Auvgustine famously prayed to God to give him the strength 1o resist
temptation, onty not yet.* The Ostrich hopes to God that she has the strength
to resist lemptafion - only she doesn’t want to find out yet, 1t's Augustine
Lite, Augustine 1n a slightly more infantile form.

The Fox, on the other hand, is a premeditating crook, a grand schemer who
guards himsel{ from knowledge only to prepare a defense of ignorance.” Our
ambivalence about the willful-ignorance excuse reflects, at least in part, our
irability to resolve a fuzzy stereoscopic image, the portrait of an Ostrich
superimposed on the portrait of a Fox. Our inwitions run very differently
depending on which image we have in mind, and, without thinking about
matters carefully, we probably have both images in mind.

In fact, we have three images superimposed on each other, not just two.
Alongside the Fox, we can imagine the weak-willed, unrighteous Ostrich who
would have continved to do wrong even if she knew that that was what she
was doing, end the stronger-willed, half-righteous Ostrich who shields herself
from guilty knowledge, but would actually do the right thing if the shield
were Lo fail.

At this point, let me venture a diagnosis of why we have so much diffi-
cully deciding how blameworthy willful ignorance really is. The grand-
scheming Fox, who aims to do wrong and structures his own ignorance
merely to prepare a defense, has the same level of culpability as any other
willful wrongdoer — the highest level, in the Model Penal Code schema. The
Unrighteous Ostrich, who doesn’t want to know she is doing wrong, but
would do it even if she knew, seems precisely fitted for the common-law
equation of willful ignorance with knowledge. By definition, her guilt is
unchanged whether she knows of not, because her behavior would be
unchanged. And the Half-Righteous Ostrich, who won’t do wrong if she

™1 had prayed to you for chastity and said *Give me chastity and continence, but not yet.' For

I was afraid that you would answer my prayer at once and cure wme oo soon of the disease
of lust, which [ wanted satisfied, not quelled.” St Augustine, Book VI, in Confessions 169

(5. Pine-Colfin trans., 1961 ).

T o conversation, David Wasserman b peaned om another possible motivation for the Fox 1o
choose wiltful ipnorance. The Fex may fear that he is 100 squeamish to carry out his misdeed if
he knows al the time whal he is doing - bui he nevertheless wants to carry it out, and therelors
comtrives (o be ignorant, This allernative motivation still makes the aclor a Fox, aot an Ostrich,
bucause the ignorance is willed only as a stratagem to faciiitate the misdeed.
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knows, but would prefer not to know, 18 in a state of conscious avoldance of a
substantial and unjustifiable risk of wrongdoing ~ precisely the: Model Penal
Code’s definition of recklessness.

In short, motivation makes a difference. Three different motivations cor-
resporid with three levels of blame. One is less blameworthy than knowledge,
one is precisely as blameworthy as knowledge. and one is more blumeworthy.
Our moral intuitions aren’t copdradictory after all. Instead, our puzzies arise
hecause when we evaluate willful 1gnorance we have three distinet moral
intuitions, depending on which inhabitant of the bestiary we call to mind.

The structure of contrived ignorance

At this point, 1 want to look more carefully at the structure of contrived
ignorance. The crucial point is that it involves not one sel of actions, but
twe. The first consists of the actions or omissions by which an actor shields
herself from unwanted knowledge. For convenience, let me call them the
sereening actions. When the lawyer mterviewing her client breaks off a
dangerous line of questioning, when the drug courier refrains from looking
11 the suitcase, when the executive rewards subordinates who maintain his
deniability, they have performed screening actions, The second set of actions
consists of whatever misdeeds the actor subsequently commits that would be
innocent if, but only if, she was legitimately ignorant. Call these the wmwitting
misdeeds ™

Once we draw this distinction, several interesting points emerge. The firse
is that screening actions. like unwitting misdeeds, can be performed with
various degrees of mens rea. 1l we use words carefully, the word “wiliful”
modifying “ignorance” should describe the mens rea with which an actor
contrives her own ignorance. That leaves open the possibility that ignorance
can he contrived at other levels of culpability. A political leader or corporaie
executive who intentionally sets up an organizational structure designed fo
maintain his dentability 1s williully ignorant. His partner, who didn’t set vp
the structure but is perfectly happy to benefit from it, may not be willfully
ignorant, but is nonetheless knowingly ignorant. Their successor, whao decides
to run the risk of keeping the structure in place, may well be recklessly
ignorant. And Reckless’s dimwitted pariner Feckless, who never even won-
ders why their predecessors are taking unpaid leave at Club Fed, is negli-
gently ignorart. None of these levels of cuipability, except willful ignorance,
is a category recognized by the law, even thoogh the hierarchy of mental

1 am borrowing the term from Holly Smith, who speaks of “unwitting wrongful acts.” Holly
Smith, Culpable lgporance, 92 Phil. Rev. 543, 347 (1983}, Smith uses the nice term “hemghting
acts” for what 1 call “screening actions.” T depart from her terminology with regret, and only
because 've encountered too many people unfamitiar with fhe word "henighting.”
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states (willful, knowing, reckiess, negligent) is entirely familiar, Contrived
ignorance turns out to be a genus, and each of these mental states a distinet
species.

Tgnoring the distinction between screening actions and unwitling misdeeds
can lead to an overly simple theory of contrived ignorance. The Model Penal
Code appreach, which we examined earlier, is a perfect exampie. It focuses
entirely on the level of awareness accompanying the unwitting misdeed, and
completely 1gnores the screening actions, This leads (o particularly trouble-
some resuils when the screening actions succeed completely in shielding the
actor from guilty knowledge, as in our corporate cases. The actor lacks
awareness of the high probability of puilty Facts, so by the lights of the Model
Penal Code she is off the hook = precisely because her contrived ignorance
succeeded so well!

Ignoring the distinctions amoeng the different species of contrived ignor-
ance 1s a more subtle error, but an error nonetheless. A good example is what
might be called the weiver theory of willful ignorance. According to the
waiver theory, willfuf blindness waives the defense of ignorance. The waiver
theory packs intuitive appeal, and it actually explaing the mysterions equation
lonvorancE = envowrence. The idea is that when ignorance is sclf-imposed, the
plea of ignorance is nothing but chutzpah. The standard example of chutzpah
is the young man who murders his parents and then pleads for mercy because
he is an orphan. Now, of course, murdering one’s parents is intrinsically evil,
while screening actions may be as innocent as siraply not looking in a suit-
case. But the example nevertheless has much in common with willful
ignorance. In both, the wrongdoer has intentionally cansed the condition of
his own defense, and thereby waived that defense.™

The problem witk the waiver theory is that it is too harsh. It secems
appropriate when the accused is our grand-scheming Fox, craftily contriving
his own defense. But what if the accused has been onty recklessly ignorant, or
negligently ignorant? In that case it seems unjust to waive the defense of
ignorance, and convict him of performing the misdeed knowingly. He did
nothing knewingly. He has been, at most, reckless in his screening actions,
and his misdecds were unwitting. Recklessness plus ignorance doesn’t add up
0 knowledge ™

The Model Penal Code standard and the waiver theory demonstrate the
perils of focusing completely on the unwitting misdeeds while ignoring the
screening actions. } now want 1o argue that it is equally wrong to focus
entirely on the screening actions and igaore the unwitting misdeeds.

M See generally Paul B, Robinson, Causing the Conditions of One's Own Deferse: A Sy in the
Limits of Theorv in Criminal Lo Doctrine, 71 Va. L. Rev. T (1985),
M See ibid. at 815,
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The locus of wrongdoing

A natural question arises as to whether the blameworthiness ol willful
ignorance comes from the screening actions or from the unwitting misdeeds.
I the criminal law, the answer is simple. The actor will be convicted for
knowingly committing the unwitting misdeed, not for willfully blinding
himself. He could hardly be convicted for the screening actions, which most
likety are perfectly lawful, There is nothing criminal ahout not looking in a
suitcase.

Outside the criminal law, matters are not so straightforward. Screening
onesell from knowledge can be viewed on analogy with drinking oneself into
oblivion, If & driver injures someone while he is too drunk 1o know what he
is doing, it may be unfair to blame him for driving poorly. His pickled
synapses don’t permit him to drive better, or even to realize that he is too
drunk to drive. Bul it seems perfectly appropriate to blame him for drinking
himself into oblivion. By the same token, one might argue that if an
executive who screens herself from gailty knowledge then unwittingly sets
performance goals that her subordinates cannot achieve lawfully, she
shouldn’t really be blamed for instigating their crimes. She should be blamed
for discouraging them from telling her the truth. She wrongfully screened
berself from guilty knowledge. As people sometimes say 1o one another in
everyday life, “T don’t blame vou for what you did, but 1 do blame you for
getting mito the situation in the first place” This is a theory of willful
blindness as a form of culpable ignorance — very literally, ignorance that is
itself blamewurthy.

On a culpable-ignorance theory, the screening actions bear the primary
blame. What about the unwitting misdeeds? According 1o Holly Smith, who
has published an admirable analysis of culpable ignorance, they should be
regarded as mere consequences ensuing from the screening acts, con-
sequences over which the actor has ceded control. He has done this by
screening himself from the knowledge that would give him a reason 10 avoid
an otherwise blameless action, the unwitting misdeed.

Smith suggests that whether we blame him for the unwitting misdeed as
weli as for the screening action depends entirely on whether we blame people
for bad consequences of their actions. even when they have no controi over
those consequences.” The taw is inconsistent on this issue. We do punish
completed crimes more severely than failed altempts, even if the difference
between success and {ailure was out of the enminal's control, bul we don’t
typically pusish criminals for the remote consequences of their crimes,
indeed, this is a weil-known paradox in criminal law. Generations of theorists

¥ See Smith. supra note 32, at 569,
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have labored 1o little avaif trying to devise a theory to explain why bad
consequences, nol merely bad intentions, matter.>®

Fortunately, we need not enter this debate, because Smith is mistaken in
treating unwitting misdeeds as brute consequences caused by the screening
actions. In effect, Smith treats the actor at the time of the unwitting misdeeds
as if he were a different person from the actor at the time of the screening
actions.” The “screener” becomes something akin to a manipulative criminal
who causes an innocent agent — his own later self — to commit a crime. In such
cases, the principal rightly gets all the blame, and the innocemnt agent gets
none.*®

But this analysis overlooks the important fact that the later self is not
entirely innocent. The later self at least knows that he performed (he
screening actions at an earlier time. He is on notice that the sword of potential
wrongdoing dangles over his head. The later self has an opportunity 1o
reconsider and abandon a course of action that night turn out to be an
unwitting misdeed. If he persists in acting, he shares in the blame. The more
probable he believes the misdeed 13, the more he shares in the blame. Thus,
the right analogue is not that of a guilty principal (the earlier selD) and an
innocent agent (the later self) whose unwitting misdeed is a causal con-
sequence of the earlier self's screening actions. The right analogue is that of
a guilty principai and an agent who is at least reckless. The analogy, in other
words, is 1o complicity, not causation - remembering, of course, that the
complicitous principal and agent are the same person at two ditferent times.

3 George Fletcher has noted: “The relevance of the vi

serious hurdle 1o the struggle for rea

im's suffering in the criminal Law poses a
oned principles in the law. Generations of theorists have
seught to explain why we punish actusl homicide more severely than artempted homicide, the
real spiliing of blood more severely than the unrealized intent 1o do so. Our combined phileo-
sophical work has yet to generate a sutisfactory account of why the realization of harm
agpravates the penalty. Yet the practice persists in every fegal system of the Western world.
We canncd adequasely explain why harm matters, but matter it does” George P. Flatcher, A
Crime of Self-Defense: Bernard Goetz and the Law on” 82-83 (1988). Flelcher explaing
tie dimensions of the debate between “trad ionalists.” who focus on the consequences of
crinimat actions, which may be outside the aclor's contesl, and “modemists,” who focus on
whatever is within the actor's conirol, ibid. at 6783,

See Smith, supra noe 32, at 56566,

To be precise, the analogy is not quite 10 4 principal causing an mnocent agent (o act, beeause
the innocent-agent doctrine applies onky in cases where the principal intends the agent’s action,
Fhe Fox intends his later self 1o perform the unwitting misdecd, but the Ostrich may not, In the
Ostrich’s case, the analogy is nol to innocent agency, but 1o a differcnt cansation analysist A s

held tiable for B's crime if B s naocent, and A unintentionally causes B 1o comniit it See
Sanford H. Kadish, Complicity, Cause and Blame: A Stuely in the Interpretation of Docirine,
73 Cal. L. Rev. 323, 392 (1985). My argument and terminology in this and the suceeeding
paragraphs has been hieavily influenced by Kadish's articte, Kadish revisits the requirement of
intention i a later articie. See Sanford H. Kadish, Reckless Complicity, 87 | Crim. L. &
Criminology 369 (1997).
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Just as the Model Penal Code and the waiver theory o by focusing
attention cntirely on the unwitting misdeed (performed by the later self ), the
culpable-ignorance theory errs by focusing attention entirely on lhe sereening
actions (performed by the earlier self). To do full justice to cases of contrived
ignorance, we need some way of combining the two. Here, unfortunately, the
amalegy to a guilty principal and a reckless agent doesn™t help. There is no
formula for combining the guilt of a principal with that of an agent to
determine the guilt of both together, and thus theve is no formula for assessing
arractor’s guilt by combining the guilt of the carlier and later selves. We need
some alrernative approach.

A proposal

The very statemaent of the problem supgests its solution. It is a mistake to
treat the screening actions and the wronghal misdeeds 1 1solation from each
other, we must reunite them into a single complex. In essence, this amounts
10 broadening the time-frame in which we consider the unwitting misdeed, by
regarding il as a unitary action that beging when the actor commits the
sereening actions.”” Thus, the current suggestion avoids the errors of both
the Maode! Penal Code and the culpable 1gnorance theory. On this proposal,
the relevant question 18 “What was the actor’s state of mind toward the
unwitfing misdeed at the moment she opted for ignorance?™ ™ As support for
this suggestion, we can return to the anaiogy of principat and ageat. The
agent, the self at the moment of the unwitling misdeed, in effect ratifies the
carlier self’s decision to screen off potentially guilty knowledge. This seerns
fike a good reason for making the earlier self’s attitude toward the unwitling
misdeed the focus of inquiry — for that is the attitude that the later self is
ratifying. "’

¥ See Mark Kelman, faterpretive Construction in the Substaprive Criminal Low., 33 Stan. L. Rev.
591 (1981) (distinguishing broad and parrow ime-lrames in constructing crimingl lability).

“ This proposal is Paut B Robinson®s suggested anatysis of causing the conditions of one's own

defense, although Robinson does not apply it o willful ignovance. See Robinson, supra note

33, ot 28-31. David Wasserman suggested to me the possibility of applying Robinsen’s idea in

the context of willful ignerance, and sketched the idea in a paper we co-authored with Ajan

Suudler. See David Luban, Alan Sirudler, & David Wasserman, Moral Responstbility in the

Age of Burcancracy, 90 Mich. L. Rev. 2348, 238788 (1992). L now believe that my c\'s—mﬁhm:x

and 1 erred by coupling this anadysis of willful ignorance with the kind of negligence analysis

thay 1 criticized carlier.

P A word of explanaton ahout what Umean by “he carlier self’s allitude toward the unwitiing
misdeed.” Readers may object that il the earlier self bas an attitede toward the misdeed, i 3s
not unwilling. 1" & business cxecutive sets up a siructure of denjability so that he never leamns
that bis employees must break Jaws 1o accomplish the goals he sets themn, then he never knows

that his instructions unwittingly abal crimes. Thug, be has no attinade toward specific acts of
adding and aberting erime.
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This sounds too abstract. To see the point of the proposal, let us revisit our

- old friends the Fox and the Ostrich. The grand-scheming Fox has mischief in

his heast from the get-go, and his foray into contrived ignorance is nothin oy
more than an exercise in Nabifity-screening. What was his state of mind
toward the unwitting misdeed at the moment he opted for ignorance? That's
casy. Like Alfred P. Doolittle in My Fair Lady, he's wishing to commit
mischief, he’s wanting to commit mischief, he’s waiting to commit mischief.
And what is the judgment of him? It is a judgment that he hgs committed
mischiel and willlully so.

The case of the Ostrich is a bit more complicated, because, at the moment
she pops her head in the sand, she hersell may not know what her attitude is
toward the unwitling misdeeds shie prefers not to think about. So, when the
Ostrich successfully contrives not to have any mental attitude toward a
possible future misdeed, it may seem impossible, ur even contradictory, to
evaluate her blameworthiness by investigating the very mental attitzde that,
by assumption, does not exist.

However, maiters are not as hopeless as this way of putting things sag-
gests. The Ostrich contrives to block certain thoughts, but & mental state such
as Intention is not the same thing as an occurrent thought. As Wittgenstein
pointed out, “intention is neither an emotion, a mood, nor yet a sensation or
image. It is not a state of consciousness. It does not have a genuine
duration.™*? For cxample, the fact that 1 intend to go away tomomow does not
entail that some kind of thought al';out going away hovers In my con-

sciousness from now untl }leave.®™ Rather, the intention consists of &

However, even if he has no specific act of aiding and abetting in mind, he may siill have a
generic achion inomind when he sets up the siructure of deniability. That is, he may set up the
stricture with the sntention of establishing his own denjabiliny for whatever future crimes
he expects his employees to commit on his orders, in which ease his attivude toward those
erimes 3s one of willfulness. Or be may set up the structure in conscious disregard of the
substantial and wjustifiable sk that it will resalt in his giving orders that can be followed
only by unlawlul means. In that case. his attitade is recklessness. 19 alitude s toward
the general act-type of aiding and abeting wrongdoing, not the particular mstances - what
phitosophers call “tekens™ of that type — the wrongful characier of which he has concealed
from himself.

Ludwig Wingenstein, Zetrel, $45, at 10 ¢G. . M. Anscombe tans., G, E. M. Anscombe &
G, H. ovon Wright eds., 1970).

“ 1 have whe intention of going away tomerrow.” - When have you that iatention? The whole
time; or intermitently?” Tbid. §46, at 10, Witgenstein presumably means us (o doubt both
answers - bt if we mast choose one, il 1s “the whole time,

43

"even though the conscious thought
of going away tomorrow is intermiltent: hence the conclusion thal the intention is distingt
from the thewght. Wilgensiein ¢lsborates on this idex: “Really one hardly ever says that
one has believed, understond or intended something ‘wwinterreptedly’ since yesterday. An
imterruption of belicf would be a period of unbekef, not the withdrawal of attention from whal
one belicves - e, sleep.” Ihid. §85, a1 17,

.
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disposition to plan my activities around going away tomorrow.* In the same
way, we answer our guestion about the Ostrich’™s mental state toward the
misdeed by answering a counterfactual question about her disposition to
commit it: “What would the Ostrich have done had she not contrived her
own ignorance?” There is no reason to doubt thal often we know what the
answer to this question is.

Indeed, outside observers may be able 10 answer the question even when
the Ostrich herself cannol. 1 everyday life, our friends and relatives often are
abie to predict what we are going to do in a major life-choice even while we
ourselves twist in an agony of indecision. Seif-knowledge has never been
humankind’s strong suit, and none of us is as unpredictable as we ke 1o
think. Even though we can’t answer the counterfactual question “What
would she have done had she not conlrived her own ignorance”" by scru-
timizing the Ostrich’s psyche at the moment she performed the screening
actions, other, less subjective evidence may atlow us to answer with reas-
onable confidence. We never have direct access (o another person’s psyche in
any event, and so every inquiry imo subjective states infers them from
externai evidence. The counterfactual question is no harder to answer from
external evidence than other questions about subjective states, and juries
answer those every day, precisely by using exiernal evidence to infer dis-
positions. Evidence about the Ostrich’s way of life may shed light on how she
would act if her contrived ignorance were stripped away. Remember Albert
Speer, our protolypical ostrich. We know quite enough about him to predict
that no revelation of horrors, not even a trip to Auschwitz, was likely to make
Hitter’s minister of slave labor resign in protest. Even in cases where the
objective evidence iy too scanty 1o judge confidently what the Ostrich would
have done had she known all the facts, there is no reason in principle to doubt
that the guestion has an answer.

So we can still say this: If she would do the right thing had she not
sereened hersell from knowledge, then her attitude toward the misdeed at the
time she opled for ignorance is recklessness. For at that moment she con-
sciously elected to run the risk of unwitting wrongdoing. But, if she actually
would persist in ways of wickedness whether she had full knowledge or not,
it seerns fair o attribute that willingness to her at the moment she performed
the screening actions, Fven if she is in denial about it, hindsight reveals
that she is, very literally, the moral equivalent of a knowing performer of
misdeeds.

In other words, the proposal to examine states of mind towacd the misdeed
at the time the actor opts for ignorance yields exactly the same judgments as
our earlier infuitions about the Fox and the Ostrich. That is no coincidence, of

* This view is defeaded in Michael E. Braiman, Intention, Pan, and Practical Reasos 1-3
{1987,
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course. The question we answer to determine the Ostrich’s mental state —
“What would the Ostrich have done had she not contrived her own ignor-
ance?” - is exactly the same question that in our earlier discussion we used to
grade her culpability. That is at least one reason to think that the proposal gets
itright: it leads us o ask the same question that underlies our moral intuitions
about the culpability of the Ostrich and the Fox.

Lawyers behaving badly: a reprise

To conclude, I want to return to the cases 1 began with - cases of contrived
ignorance by lawyers. As a law teacher, and in particular a teacher of legal
ethics, these cases scem particularly pressing to me. In this final section,
I consider two questions: first, whether the conclusion that willful ignorance
is morally equivalent to culpable mens rea for the unwitting misdeeds should
be embodied in the formal rules of legal ethics — to which my answer is a
tentative no - and sccond, whether it nonetheless should figure in lawyers’
moral deliberations - o which the answer is yes. To say that it should figure
in Jawyers’ moral deliberations dees not, however, mean that lawyers should
never engage in contrived ignorance. Like most moral principles, the
mmportance of avoiding contrived ignorance can be outweighed by other
morally relevant factors in specific cases. 1 illustrate this point with an
extended example in which - or 50 it seems to me -~ contrived ignorance is the
lawyer’s best choice.

Should the law penalize willful ignorance by lawyers
of their clients” deceits?

We’ve seen that the formal rules of legal ethics, unlike criminal Jaw, contain
no wiilful-biindness doctrine. Excepl in certain specialized circumstances, a
lawyer is under no obligation to press her client for knowledge or to corro-
borate what her client tells her.* If she uses a “Don’t ask, don’t tell” inter-
viewing strategy, and her client subsequently commits perjury, the lawyer wil
not be charged with knowingly putting on perjurious testimony, Here, willful
blindness does not equal knowledge. The question is whether it should.

The approach developed in this chapter would ask about our lawyer's
mental state toward possible client perjury at that moment in the interview

3 One spectal cireumstance s imposed by Rule T of the Federal Rules of Civil Procedure,
which requives fawyers (o cortify that the assertions they file in court papers ure wasranted in
Tact, Fed. R. Civ. P EHb)3) Another is the issuing of opinion letiers conlaining assertions
about a chent’s fiancial position. See Greyeas v, Proud, 826 .2d 1560 (Tth Cir, 1987)
(holding Yowyer Hable for damages resulting when Jawyer relied upon fraudulent clicny
assertions when writing an opinion letier to lender}.
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when she orders her client not to tell her too much. [n my experience, many
tawyers expect clients (o perjure themselves when the stakes are high, sug-
gesting that the "Don’t ask, don’t tell” fawyer is at least reckless toward
futare perjury, and. perhaps, willful. This intwition suggests that “Don’t ask,
don’t tell” is an ethically dubious way for lawyers to proceed.

Perhaps, then, legal ethics rules should be modified so that wiliful and
knowing ignorance count as knowledge. Doctrinally, adding a willful-
blindness doctrine to iegal ethics would involve nothing more than o miner
change in the ferminoiogy section of the Model Rules of Professional
Conduet. Where the Model Rales now state that “ ‘knowingly,” ‘kaown,” or
‘knows’ denotes actual knowledge of the fact in question,” the amended
terminology would add: “or conscious avoidance of actual knowledge of the
fact in question.”

Minor as the change appears on the printed page, it has the potential to
transform the nature of the client-lawyer relationship, and thus of legal
practice, if it were honestly eaforced. Most obviously, adding the willful-
biindness doetrine to ethics rules leaves greal uncertainty about how much
inquiry into a client’s case a lawyer must undertake to avoid disciplinary
action. Perhaps the docirine would be read narrowly, so that “conscious
avoidance of knowledge” means only that the lawyer consciously refrained
from asking questions that, but for the fear of discovering guiity knowledge,
she would obviously have asked in order to help prepare the case. But even
then it is unclear what questions this obligation encompasses. For example,
does the doctrine require a criminal defense lawyer to ask every client if he
did the acts alleged? Faced with uncertainties, the fear of liability might
provoke lawyers to ratchet up the level of inguiry, which carries enormous
potential for damaging the elements of trust essentizl to a successfui elient-
fawyer relationship. Moreover, to determine how much due diligence a
lawyer actually did undertake, or whether the lawyer employed impermis-
sible “Don't ask, don’t il interview techniques, disciplinary authorities
would have to scrutinize privileged and confidential conversations between
atorney and client — perhaps al} their conversations. If these worries are
genuine, the willful-blindness doctrine threatens o leave the chient-lawyer
relationship in a shambles.

Sophisticated clients with something to hide would have reason to actively
frustrate theiw owa lawyers” factual investigation of their case, because they
would know that their lawyer is ethically required to ferret out guilty infor-
mation that under some circumstances she might be ethically required to
disclose. The worried client may frustrate the lawyer’s investigation even of
innocent facts that the lawyer needs, because the cliemt does not know that the
facts are innocent. For the lawyer’s part, a lawyer who fears liability for
consciously avotding knowledge, and who in any case needs information (o
represent her clients competently, may be forced to play a cat-and-mouse
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game of sleuthing against her own evasive clients. Adding 1o the tension is
the fact that in many cases the client is paving by the hour for his lawyer to
mvestigate him — and the more the client tries to frustrate the investigation,
the more time-consuming and costly it hecomes. The client retaing the lawyer
because he must, while viewing the lawyer askance, with a certain measure of
dread and resentment. The client fears, sometimes rightly, that he would be
betier off with no lawyer at all.

All of these concerns have a familiar ring to them: they sound very much
like the bar's standard objections to proposals that would weaken con-
fidentiality in the name of truth. Invariably, the bar springs to the defense of
confidentiality and trots out a parade of horribles if confidentiality fs weak-
ened — damage done to the client-lawyer relationship, clients evading their
lawyers® questions for fear that the fawyer could be compelled to disclose
damaging information, lawyers being left out of the loop w husiness deci-
sions, clients hiding innocent information from their lawyers because they
dor’t know that the facts are innocent. As Willlam Simon has recently
argued, none of these objections is very persuasive, for two fundamental
reasons, First, they all focus exclusively on the costs to clients of enhanced
disclosure, without considering the social benefits of hampering dishonest
clients. Second, they all make behavioral assumptions about lawyers and
clients that are at best unconfirmed and at worst implavsible * Do Simon’s
arguments apply here?

They may. The willful-blindness doctrine, which requires lawyers to ask
clients hard questions that they would otherwise leave vnasked because they
prefer not to know the answers, will elicit evasive tactics only from clients
who believe they have something 1o hide. If the aim is to diminish the amount
of client crime and fyaud by making it harder for dishonest clients to enlist
lawyers in their efforts, that may be all to the good.

On the other hand, the number of clients whe believe they bave something
to hide may be very large, and they are not all crooks. When disputes Jead to
litigation, all parties may have done something discreditable or embarrassing;
and when clients enter into business transactions. all sides may be coucealing
weaknesses or defects in their wares. None of them will appreciate a doctrine
that they fear will require their own lawyers to ferret out their dishonesties
and then resign or report them. This result s much more alarming than tales
weakening confidentiality, under which the client with a secret blemish at
feast has the option of withholding information from the lawyer, who can
remain passive and do the best she can with whatever information the
client gives her. Under the witiful-blindness doctrine, the lawyer cannot
remain passive. Her lcense is in jeopardy unless she actively investigates
the chent,

¥ Gee William H. Simon, The Practice of Tustice: A Theory of Lawyer's Ethics 54-62 (1998}
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The behavioral assumptions of this scenario are few and harmiless. It
assumes only that clients whose lawyers are investigating their embarrass-
ments wiil try to hide the ball, that lawyers who face professional discipline if
they avoid knowledge will feel immpelled 10 investigate their clients, and that
neither lawyers nor clients will like each other very well while all this is
going on.

No doubt some of these problems could be solved. And perhaps the gain in
preventing lawyers from assisting client fraud is worth disrupting the chient-
lawyer relationship as we now understand it. At the very Jeast, however, we
should be extremely cautious about affixing a willful-blindness doctrine to
iegal ethics. The Law of Unintended Consequences looms large.

Miriam’s case, or, the messy morality of “Don’t ask, don’t 1ell”

Suppose, then, that formal legal ethics doctrine remains as it is today. The
argument developed in this chapter teils us that wiltful blindness is morally
equivalent to reckiessness, or knowledge, or even wilifulbess, depending
upon the lawyer’s motive in avoiding knowledge. In that case. should the
good Jawyer avoid “Don’t ask, don't tell” strategics even without a legal
doctrine telling her to do s0?

That is the conciusion toward which the argument points us. If, for
example, a client commits perjury, most states’ ethics rules require lawyers to
disclose it to the court if the client insists on standing pat. In most cases,
I believe, that is the morally right result,*” 1f the lawyer avoids her disclosure
obligation by arranging not to know that the client’s story is false — the
“Don’t ask, don’t tell” strategy — that is morally equivalent to knowingly (or
recidessly, or wilifully) failing to disclose known periury.

There might, nevertheless, be exceptional cases in which the morally
troubling consequences of knowing too much outweigh the duty to avoid
“Don’t ask, don’t tell” strategies. An imagimary example will ilustrate the
point.*® Consider a pelitical asylum case involving a political activist - let’s
call her Miriam — who fled to the United States from a dictatorship. Miriam’s
asylumt application is denfed, which means that to avoid deportation she must
prove her case in an immigration court. She hires a lawyer, and tells him her
story, She had been imprisoned for two months by the political police in her
home coustry because of her dissident activities. While In prison, she was
raped and beaten. After her release, the police continued to threaten and havass
her, until finally. following a credible death threat, she fled the country,

Miriam’s lawyer sets about documenting the case, hecause he must prove
1o the judge that she truly was persecuted at home, He quickly confirms the

S| arpue in Lawvery and Justice, at 197201,
" The example is hypothetical, but [ have drawn bits of it from real cases.
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essential details. Fortunately, Miriam brought a birth certificate proving her

_identity, and she saved newspaper clippings from her home country that

wentify her as a political activist. Furthermore, Atnnesty International
reported on her arrest and imprisonment at the time. She even has a daled
document showing when she was released from prisen; and the Amnesty
report gives the date she went in. A friend of Mirlam’s who moved to the
United States a year before her will testily that Miriam phoned him from her
home country when she received the death threat. So far, so good. Miriam
has a powerful case {or political asylum. A psychiatric eamination finds
symptoms of post-trawmatic stress disorder in her, consistent with her terrible
EXPETICNCES in prison.

In the initial interview, Miriain mentioned that her brother, who has
already won asylum, lives nearby. The lawyer asks her to arrange an inter-
view with the brother, who can corroborate her story. Suddenly, however,
Miriam becomes evasive. Her brother is very busy, Miriam tells the lawyer;
he 15 studying for his college exams. In any case, she hardly ever speaks with
her brother. And she i$ sure that her brother will not want to talk with the
lawyer. As she says these things, Miriam seems flustered and alarmed; she
won't look the lawyer in the face. He notices tears in her eyes; then she gets
angry. What iz going on?

Many things are possible. Maybe her PTSD i1s causing her strange reac-
tion. Maybe she had a fight with her brother. Maybe her brother fears that if
he testifies, the government will vindictively try to reopen his own asylum
case. Or maybe he doesn’t really have asylum, but is undocumented. Maybe,
Just maybe, he really is studying for his college exams.

But there is & worse possibility. Could it be that Miriam doesn’t want the
fawyer to speak with her brother because the brother weon't corroborate
Miram’s story? The fawyer has already documented the essentials. But
perhaps she exaggerated some things. What if, despite her friend’s testimony,
the police never threatened her with death? Or what if she was never raped or
heaten in prison, but said she was because someone (wrongly) told her that
otherwise she wouldn’t get asylum? The lawyer has seen it happen: refugees
often get bad legal advice from omher refugees. If so, her lie was under-
standable, She comes from a country where it doesn’t pay to tell the truth to
the government; her persecution was genuine: and everything her fawyer has
learned convinces him that her peril if she is sent home is ali oo real,

What should the lawyer do? Immigration judses have discretionary power
to trn down asylem applications if they doubt the credibility of the asylum-
seeker; and this particutar judge s less sympathetic to asylum-seekers than
most. To insist on interviewing Miram’s brother, or even pressing Miriam
on the issue, runs the risk of learning that parts of her story are untrue. In
that case, the lawyer is ethically bound to retract court filings containing the
false details. Doing so, however, would dynamite Miriam’s credibility, even
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though the details aren’t essential to proving her case: and a case that Miriam
deserves to win is lost, perbaps at the cost of her life.

The alternative? Willtul blindness — break off the investigation, elect not
to interview the brother, go with the story that’s already in the application and
is well documented. H's almost certainly enough to win her case. | suspect
that most tawyers would choose this alternative with scarcely a second
thought, and the rules of legat ethics clearly permit it. But the theory that
I have been elaborating counsels that such willful blindness is morally
indistinguishable from knowingly (or recklessty) eoing along with Miriam’s
deception — 1if deception is what il is.

I know of no easy way out of the lawyer’s dilemma, but in Miriam’s case
Paccept the willful-blindness alternative. The reason is that in Miriam’s case,
in which telling the truth might defeat justice, and 1he stakes are enormous,
even a i maght be morally excusable, 1t is 4 good principle to require candor
to the court from fawyers, but even good principles have exceptions.™ If a lie
to save Mirtam’s life would be morally excusable, then why not avail oneself
of willful blindness, which doesn’t force the fawyer to lie and doesn’t violate
any rules?

Of course, this is moral loopholing, but here 1 think that there is a sound
reason to indulge in it. in part, no doubt, lawyers choose willful blindness
over moraily excusable (but unlawful} lying to spare themselves the possi-
bility of professional discipline. But even when there is no realistic chance of
being canght, they stili prefer willful blindness over morally excusable lying.
That 1s because it matiers to them that in legal ethics willful blindness is
pertissible and lying is not. Abiding by their rules of professional ethics is
important to most lawyers’ sense of professional identity. A lawyer who
knew that Miriam’s asylum application contains falschoods might wel}
withdraw It, even where going along with the false submission is morally
prefesable to the truth. Paradoxically, in Miriam’s case, the lawyer should
prefer willful blindness 1o knowledge because willful blindness might spare
him the temptation of wrongfully making her tell the truth. Earlier, we
observed that people engage in willful blindness o spure themselves moral
dilemmas. Exactly that dynamic is at work here — only in this case sparing
onesell a dilemma is the right thing to do, not because one might give in to
the temptation 1o break a formal ethics rule, but because one might give in to
the tempiation 1 obey it. Breaking a rule of professional misconduct is a
Rubicon many lawyers refuse 1o cross, even when it is the right thing to do.
Availing themselves of the loophole that contrived ignorance provides
enables them 1o do the right thing without crossing the Rubicon.

™ Here T agree with William H. Stmon, Virmsous Lving: A Critigue of Quasi-Calegorical
Moralism, 12 Georgetown J. Legal Ethics 433 (19993, which crilicizes an exceptionless
prohibition on byipg,
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Just call me an ostrick, But on this issue I am an unrepentant ostrich,
because 1 don't think that the misdeed of pulting on a fundamentally truthful

*case that may have a few unimportant false details — which the lawyer does

aot know are false — really is a misdeed. And that allows me o retain the
canclusion that as @ general rufe, lawyers shoukd avoid wiliful ignorance of
inconvenient knowledge, just as ¢veryone should, although this general rule
has exceptions in extreme cases like Miriany’s,

The fact that the general rule has exceptions should not deflect us from the
meral importance of the rule, which takes away an excuse lawyers contrive
for themselves when they have no reason more exalted than not wishing to
have awkward confrontations with paying clients. In my view, the most
mexcusable form of lawyer wiliful ignorance occurs when lawyers paper
questionable deals for questionable clients because the price is right. A
banker recollects that in the Roaring Bighties “for half a million dollars yoiu
could buy any legal opinion you wanted from any law firm in New York.™ Y
The ethics ruies prohibit lawyers from knowingly counseling or assisting a
client in fraud, but if there’s no “due diligence” duty to investigate the client
and no willful-blindness doctrine, it becomes too easy for lawyers to evade
the rule by evading the facts. Surely, a good lawyer should regard it as her
duty o learn the facts before clogsing a deal.

That leads us back to Joseph Huter and the computer crooks. We left
Mr. Huiner figuratively clamping his hands over hig ears and running out of
the office. What happened next?

Hutner’s law firm retained a pair of legal ethics experts, and made it clear
that the finn hoped it wouldn™ have 1o fire or blow the whistle on its way-
ward client. The ethics experts were only too happy to oblige. They advised
that the law firm cowld not reveal the client’s past frauds, and could continue
10 close deals for the computer company, provided that steps were taken to
defect dishonesty. In fact, the experts cautioned, if the firm stopped repre-
senting the comptiter company it woutld signal that something was amiss, and
that would violate client confidentiality.

Unfortunately, willful ignorance seems to be habit-forming, and the law
firm's monitoring of the loans was timid and casy for the resourceful crim-
inals to evade. Some evidence suggests that the firm wanted to know as litlle
a5 possible about the uprightness of the loans it was closing, because i didn.”l
want to part ways with the client, As a result, the firm closed another $60
million in crooked loans for the computer company. When the fawyers dis-
covered the new frauds, an ethics farce ensued. Their ethics cuperts advised
that these new {rauds had now become past frauds protected by the con-
fidentiality rule. At this point, Hutser's firm decided that it was finally time

M Martin Mayer, The Cireatest-Ever Bank Robbery: The Collapse of the Savings and Loan
Tadustyy 20 (19901
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w resign. The ethics experts sternly admonished that the firm should keep
strict confidentiahty while it turned the client over o another Jaw firm. As a
result, the new law firm proceeded in honest ignorance 1o close $15 million in
fraudulent Joans for the crooks hefore the plot finally unraveied. First farce,
then tragedy. Humer's law {irm paid $10 million 10 defrauded ienders to
settle Jawsuits,

f's not a happy ending, but perhaps s an edifying one. The law firm had
wo experts’ opinions attesting that it had done what the ethics rules required,
but it was nevertheless prepared to pay millions of dollars nof to have its
willlul bitndness put before a jury. Perhaps that tells us something about what
we really think of contrived ignorance as a moral excuse.

7

The ethics of wrongful obedience

A century ago the tegal realists declared that the real law is the law in action,
not just the Jaw in books. They urged us to think things, not words, and placed
their faith in the power of the still youthful social sciences 10 think legal
things accurately and rigorously. In legal ethics, F thirk most scholars would
agrec on the single biggest discrepancy between the law in books — the
profession’s ethics codes — and the law in action. The ethics codes are almost
entirely individualist in their focus. They treat lawyers (clients, too, for that
matter) largely as self-contained decision-makers lying solo. In fact, how-
ever, lawyers imcreasingly work in and for organizations. While most lawyers
continue to practice in small firms, and sole practitioners still form the largest
single demographic slice of the profession, the trend is toward organizational
practice. The largest law firms and corporate legal departments have more
than a thowsand lawyers, and the biggest firms in the country three decades
ago would not make this year’s top hundred.

The importance of these trends for legal ethics can hardly be exaggerated.
Psychologists, organization theorists, and economists all know that the
dynamics of individual decision-making change dramatically when the
individual works in an organizational setting. Loyalties become tangled, and
personal responsibility diffused. Bucks are passed, and guilty knowledge
bypassed. Chains of command not only tie people’s hands, they felter their
minds and consciences as well. Reinhold Niebuhr titled one of his books
Moral Man, Immoral Sociery, and for studeats of cthics no {opic is more
jmportant than understanding whatever truth this title contains,

My own students, 1 might add, think about it withow any prompting. No
dilemma in the ethics class causes them more anxiety than the prospect of
being pressured by their boss to do something wrong. Not only do they worry
about losing their jobs if they defy the boss to do the right thing, they also
fear that the pressures of the situation might undermine their ability to know
what the right thing is.




