
The torture lawyers of Washington 

l<cvclat i~~ns of torture and sexual humili;ttion at Abu (;lir;rih erupted i ~ r t o  tbc 
l i c w  media at the end of  April ill 2003, when reporter Seymour Hersh 
cxposecl tlie sc:rndal in 711r NPM) Y o r k c ~  i i ~ a g i r ~ i ~ l c  311~1 CHS News bro;idc;rst 
the notorious plrotograplis. Five weeks Iirter, with the scand;~l still at the 
center o f  rnedia attention, the  Will1 Sir(,cr Joirrriril litid Wo.sl1ii7,qtori IJn.si broke 
the story of the  Hybcc Memor;indum -- the secret "torlurc memo." written by 
elite lawyers in the  IJS Department of Justice's Office ol Legal Counsel 
(OI.C), which legilimized all hut the most extreme techniques of  torture, 
planned out possible criminal defenses to cirarges of torture. and ;~l-gucd that 
if the President onlcrs torturc it w o o l ~ l  he unconstitutional t o  eiif<>rcc criininai 
prohihitions against the agents who carry out his comm;riiils. ('The nlemo. 
writtcn to then White l iousc counsel Alberto (;onz;iles, went out over thc 
signature of O1.C hcad .lay S .  Bybee, hot apparently much (11' i t  w;is drafted 
hy John Yoo, :I law plolcssor working in the 01.C 211 the tirnc. Before tire Abo 
(ihiaih revel;rtions, Ryhce left 01.C !<I become a federal j i~dge ,  and Yoo 
returned to the  academy.) 

Soun ;iflei-, more docu~ncn t s  ;rhout the tre;itmenl o f  W;lr on Terror detain- 
ees wcrc released 01- leaked - a stunning and suff6c;iting cascade of p;iper that 
has ~ i o t  stolipcd, even alicr two ye:lrs. Whcii Ca~rrbridge Ilnivcrsity Press 
published Utr, T~~r t r i , ?~  I'ii[~(,nr ;I scant six n1~111tiis ;rflcr (lie exposrtrc of tile 

I Hyhce Memo,  i t  included over  1,000 pages of d i ~ c i i r n c ~ ~ t s .  Iivcn so, Tlie 
Toi-lr~i-c l'cirwr.~ was ;rlrcady out of date wlicn i t  was ~ i u h l i ~ l ~ c t l .  For 
tli:~t matter, s o  was n follow-uli voli~rnc puhlishcd a year 1:11cr.' No douht ;I 
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tirrlii$c l~cha~e  i n  A~ne$ ica  (Karen J .  (iccenbuig. rd., ('ainhriiigc tliii\.eniiy I'lrsc. LIXh5). 
Hclcsfiel: 'T1,c Toiiuii. Uehtilc 'i'lic secund v,rliiiiie coni;iii~s ciglil i i ~ t t l ~ l ~ ~ ~ ~ i ~ l  iiic<n~li\iidii. ~ U I  

i k x i  inoi iiiclrl~lc \tic11 cnici;?l ~locii~ticnls ;ah tlrc Scliiiiiilt l<epaii <,,I i$ilcir<ri?;tiioil tcchniquci. 
~tsctl i81 C ? L I : ~ Z ~ I ~ ~ X ~ ~ ? ~ ~ ,  11s Al l<x>~?y  (icn>u~>l A l l x r ~ < !  ( ; , ~ ~ ~ ~ ; x l c s ' ~  writicn ~ ~ c s p ~ ~ t m s ~ ~ ~  1,) US ~ c n ; t l ~ ~ r s  

a1 this coofii-ni;\lion iienliliga ;ibiiut lhc 1e:viiily i,l'crucl. tnl~iimaii. or dcgiiidiiig iic;iiti,eill 111;,1 

third volurne, collectei-l now (November 20061, would also hi! outdated by 
the time i t  was dis~rihutcd. l'bc i-ensoii is simple: the lnwycrs coi i t i i~ue to  
lawyer ;,way. 

In ihc last cli;ipter, I offered an argument alrout !he jurisprudential and 
ethical iolportancc 01 lawycrs giving canclid, indcpundcnt advice ;ihout the 
I;rw. 'Tlris chiil~tur will pn)vide a citsc study o f  mi~l-al kiilurc, l 'hc c11iiptc1- will 
help 11s n d d r c s  sonic cliicstions left over  from the Iirst - q~icstioirs such  :is: 
( I )  What docs candid. independcot advice ent;riI'? (2) Given a contentious 
leg;$\ issilc, how inuclr lccwlry docs the c;indid ndvisorhnvc to slant the 1;iw in 
t l ~ c  clieiit's diri.cti(~n'? (3) Wlint is the diffi-cncc hctwccn illicitly slanccd 
advice ;riid advice tirat is merely wrong'! 

But in setting out ihesc questioi~s, I doo't inc;in to gloss over the most 
,' . ~ S I L  reason lilr writing about the torture lawycrs in n book ahout 1cg;il e thics  

and hitrn:rn dignity. 'Sorture is arnoog the most fundament:il nffir~nts to  hutnan 
dignity, and 11;1lrlly anything lawycrs nright do nss;tults h u ~ n a n  dignity inore 
dr:isticelIy than providing lcgal cover for torturc :~nd degrad;~tion. W e  would 
have to go hack to the dal-kest days of World War 11, whcir 1Iitler's 1;rwycrs 
laid the 1cg;rl groundwurk for the inorder oS S<ivict POWs ;md the 1-orced 
dis:~ppc;~r;rncc of  political suspects, to  find cornp;~rnhly heartless use of' 1cg;rl 
tcclinic;tlitics (;rnd, ;IS Scott lforti>n has (lernonstmted. the legal arguments  
torn oiit to he uncomfortably simi1;ir to those used by Bush Administration 
lawyers3). T h e  most hasic q~rcstion, then, is whctbcr the torturc lawyers were  
sirnply [loir~g wh;it Iiiwycrs ;ire supposed to do .  I T  so, then so m ~ i c h  for  the 
idcii th;~t the lawyer's role 11;~s any inherent connectioil with human dignity. 

If tire law clearly and explicitly prnnittcd or required torture, lcglil 
advisors would fxce a terrible crisis of conscience, forced to  choosc bctwecir 
resigning, lying to  thcir client ahout the law, o r  candidly counseling that the 
1;iw pcrinits torture. But th:~t was not the torture lnwycrs' clilcmma. Faced 
wit11 uneqoivoc:il leglil prohibitions on tortitre, thcy had to  looplrole shame- 
lessly to evade the prohibitions, atid thcy evaded the prohihilions hccause tlrat 
was the ;idvice their clients w;m!cd t o  reccivu. With olrly ;I few exceptions, 
the tonure incinos were disingenuous as legal aoalyhis. and in places they 
were ;rbsuril. TIlc fact th;u their authors include some of the lincst intcllccts 
in the legal pn,fession rnakes i t  worse, hectiuse thcir 1ep;rI lalent rules or11 
any wliiff of the "uinpty ihcad, pore heart" defense. P<~ssihly they helicvcd 
that, confronted by rel~orists,  nlorality actitally mqoircd them lo evade the 

l't$tls ql~<,r l  01' lor~tnsc, oSfici;~t c , ~ r r c ~ ~ ~ , ~ ~ ~ ~ l c ~ ~ c ~ ~  ~urrntt,?tli$ng tl?csc : W I ~  ott~cs i\st~cs, o r  lt3e 

r c s ~ , ~ ~ n x ~ ~ , l ' f c r c d  b y  ,tic iiS p o v c ~ n i ~ ~ c n ~  I<, lhc IIN's Co~nniitiee i\gai~~s~'I'iiiiore ~n May 2OOh. 
Nor diies it coaI;\in ni;i,iol [ IS  icpiiI:tiiii~i cn;sicd wliilc 1110 ho,k wits iit prtss. buc l~  :as I l w  
ilciaince Tie;iiiucnl A a  ot 2OO5: and itie Mi1icai.y Comi~r\hsi<ss A a  01' ?(lo(>. 
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W'~r/i~r, , , ' '  i n  Tl~c 'I'ort~trc Ucb.~lc, s y x $  note 2, ;at 136 .SO. 



1m1iihitit)ns on 101-turc. a posititin llatikiy dclcntlcd by solne comtnet~tators:' 
13ut the toi-1111-c lawyers never ;ldrnittcd anything ol tlie sort. Prtiicssor Yoo, 
for cxanlplc, continues to maint;lio the pretense 111 lawyesing as usual. ;lnd 
1l;ltiy clenics 1li:lt hc was offering tiiol-:tlly iiiotiviitcd :idvice.' Tlic issue. then, 
is iiot wliethcr lawyers tilay (leceivc their c l i c ~ ~ t s  ahout the l;lw in t~rdcr to 
manipillaie the cliellts into doing the r i g l~ t  t l ~ i ~ ~ g  by thv 1:iwyer's liglits. 
A l l l i o ~ ~ g l i  that is an  iiilcrcsting itnd itnpoi-lant ilucstion, the t t is l i~se oieii~iiri~uida 
raise :I dilTcrcnt one: whether liiwycrs m;ty spin their lcg i~ l  itdvicc hcc;~~tsc 
tiley htit,w spun iidvice is wIr:~t Ihcir clicrt~s wonl." 

TII gl-:tsl~ .illst 1111~ S~LIII the ildvicc W:IS. i t  usill he necessary to ilwell 
o n  legal detail5 It1 :I gsci~i?r extent than ill other chaptcss in tliis h~111k, 

' See, c.g, C1r:rrles Krsiilliii~imcr, 11'i lime' r o  l i e  i loi i rsr Ahiiiir iloij,,q 7i~rr-ihic l i r i , r x c ,  'I'iie 
Wcchly Si;$ii<I;iid. Uccsiii1,er 5 ,  2005: 1)nvid C;clclnlrr, M'licri l i ~ i i i i i r  h !iii Onir Oi,iiilr,, L.A. 
'lis~~cs, N<WCITIIICZ I I, 2ililS: Jcm I3cthkc l l ~ l ~ t a ~ z ? ,  I<~:jh~~ri0r~5 ot t  lzr,,l~/~,r,r ,>/ ,-l>ir,! 
i10~,0.~," ill 'rorl~tre: A C ~ ~ l l c c b ~ ~ ~ ~ ~  (Sanr,>r<l l . c v i ~ ~ ~ ~ ~ ~ ~  ctl., 2004). ;XI 87 ~ 8 8 .  18, l:lsl~~;$i~,'~ \v,,~~l,, 
''l';lr gmtcr  r m x a l  gtiili i i l l l s  on ;I pc:n<in i i ~  :iuthorily who jicl-ii~ili l l ic  de.iti,s ,,I' lhundic~li o f  

" 1 s  1 I I s  I t l  , i l l y  r l i c i t  s ,  . 'lh co,,dc,,,,, 
ii itl i iglll . c ~ ~ ~ ~ r c i v c  i ~ ~ t ~ ' r r ~ ~ g ~ t t i ~ ~ % ~ .  ts  10 l x ] ~ s c  !11tc :t l c ~ g i ~ l ~ ~ t i c  vcrsi<jn of  p,ctb\lic r i g ~ r ~ s m  ill 
wl~icl~ onc'b ow11 i i ioral  purity is i i i l i l cd ;bhovc i i l l i c i  goods. 'Tli is ih iilsi, :I Inin, 01 oii,ial 
1 ; i i ioes i  lhicl. 
1x1 a i l  i i i i i ~ r i i ew ,  l'ii1li.~s111 You saitl: "Al  ihc J~ is l i ce  I)C/IIII~ZIICIII. I iii i i ik i l ' h  w r y  iiiigmriiiili i~( i l  

lk, 1"" iii ;ti, <,pinion i ~ ~ l c i f n c l i i i g  21 Ikis' t i l i  ulxil yoil lllilik Ihc rigiil iliiiig lii do I$, 1icc;tiisc I 111inL 
yoii ciwn'l win1 in Irizis Il lc lrpni :idvicc witli l l lc ie otiici- ciios~di.iaii,,iic Oil~ciwiii.. I think 
pcoplc will qiicstioii the validity ~ ~ I ' i l i e  1cg;iI udvicr 'Ti~cy'll iay .  'Wcll. ilic ie;ivon they le:tclieil 

ilriil restilt is thiu iiicy bad ccrtiiin i i i ~ ~ i a l  vicws or ccriiiin policy go:il\ thcy w.iniccl lo ;~chicve.' 

Aild iactually I iliilrk ;a1 tlic Jilsl icc Ucpuilinc~il and this ol'l'icc, tlicrc's ;i long tcadiii<,n ,,l'kei.piiig 
1 1 1 ~  law ;t11<1 lp,>licy scp~~r~~lc. Tlw dcl~a~ln~cn~ LS Illcrc 10 ~nicrprct 1 1 ~ ~  1;tn st, t h ; ~  lpe<>pIc wl~<) 
">;$kc lx'licy k l l t ~ w  ilrc i l i l c r  o f  lhc ii;iime. hul yi,~i'm inn1 lcIli81g l l ~c~ , ,  wl>;ii playi to call, 
c\iciiti;iliy 1 doii' l I'ei.1 like l ; twyrr i  ;trr pill im t l ie )oh l r i  jrii,i.idc ilioi;il ; i i i iwci\ ti, l,eoplc 

$vltcs~ Llle)' 11;tvc I<> c h ~ ~ < > ~ c  lb'l7;#t f p t~ l#c i<s  10 ~ ~ o u ~ u c . "  /;r072!li!1,~ Iu!,,rvi<,t$, lV!riz ,ioij!~ J'OO 

(Ocli>l>ei 18, 20115). ~tvs~l~il~lc a! :ii.ii~w.pl~~.~~rg/wgl~l~l~~i~peilI'r~~~~~li~~c/i~~r~t~~c/~~~~crvi~~v~/y~~~~. 
litin1 :.. ""lirc wolsl tli i i ig ? < l i b  could do, $low I l ia1 pc~plil itic c i i t i i ~ i ~ l  01 yoilr i~ci!j\, i h  t i >  ruli itild 

ihidi.. I ;igii.c will1 tlie work I < l i d  I1l:tvc ; i l i  ohligalion ti, cxl'liiin it. '  Yoo s:~id ii,ilii l i i s  Bcrkclcy 
,rl'licc. I'iii 01 i l ic l i ~  IICOI)IC W I ~ O  ii ~ \ i l l i r i g  lo  i l ~ i c i l t l  t l ~ ~ i s i ~ i ~ )  I iniiltlc iii ~ I ~ I C ~ ~ ~ ~ ~ ~ L ~ ~ ~ I . " '  

l'c!cr Slcvib?, ,S<,l8<dor . S ~ ~ r ? z ~ l , s  l ?v  i:<!rii<,r W'ri,i~~.qs .S<~,~,.~zonit,,q T,>rrrrr<~, I~:~!>~,~,\,lr,>[>12;,3~, Witsl~. 
I'<I>L, l)ccen,hcr 2.i1, X!iiS, A3 I>iscuh\ing ~11t Itx~tb~rc snw!>~>, Y~NI  zadds, "'llzc 1 : ~ ~ v y c r ' ~ ; ~ ~ l ~  is I,) 
iay. "I'hir i s  w1,;il llrc Ikiw say\. iliid lliii i i  uli;il r;iiil d i , "  11,iil. l i t  o11ii.1 wibrila, ii i, 

1:~Wycrxng :as L ~ s U ~ ~ I ,  ,,<>I i l n " 9 ~ ~ ~ 1 1  l~tbvycring s<>s nn~~~r~91 ~ p i l r $ x ~ ~ c \ .  io,l<lly c,l<,,!gl,, I,,~\"cvc~, \VI,C,, 
thc t lS  Stipieii ic <'i>uil icjcclcd Yi,i,'s ;i igii inci~l 1b;ii tlii: (;encv;, ('movciilioer ilii no1 jii<,tcci A1 
Oacd;i c;iplivci. t ' r ~ ~ l c s ~ ~ ~ ~  Yi,o c<,#i~pi;iini:d il i ;~t "Wlial lhi. c l i i t i t  i i  ilijing 3, ;,t~cii~l,iiog to 

\ L I I > ~ ~ C ~ S  crcativc t l ~ i ~ ~ k i ~ ~ x . "  A,I;\III 1,ilxak. Tire i 'imrl l..'i~!,,r.s '1'1~ \\'or, i.,,8,,111'. N Y 'Time?, J ~ ~ l y  
2 ,  ?0116, s tc l io r i  4. :at 1 .  O l ~ v i ~ ~ ~ ~ ~ l y ,  10 CCBII ; X ~ L U I > L ~ ~  ''crfi~!x\c 11111li11g" rt~ipltc, l~.g;tl ~ I < ~ ~ c I I ~ ,  
lire ~iotillicsis ol' Ilie %lr:iiglilfi~ii~~~iid "Ilii< ii wl,;,l Illi, l;lil, s:lyi ' '  III;~I Yoo 1h;id p ie r  iiiiiily i i s r i l  lo 

<1csci,1,c I,,, ,,'0l/i.) 

" 'I'l~is clx~~~lct~ 111csc1'~~~c o ~ ~ c r 1 ~ ~ 1 1 ~  WIIII ;sI~c>III<~ essay I ~ w ~ ~ l c  on I ~ ~ S I ~ I ~ C  Z L ~ I ~  i lw ~wr!use 1:twycsq: 

I h v i d  1.iiI~;ta. I.ihr~,rrIiriii, li,rlirir,, nrrdrhc 1'iikirtr: ili,iri/>. '11 Viigini~v I.. Krv.  1425 (? t l f lS) .  'Tbu 
I.,,,<, essay X't,, ,<:p,i,,!c<l 11, ~X~,~,I,<I<.<I s,,r,>> ,,, '1'1,~ 'l'i>,,,ll~~ t l ~ t h ~ , I ~ .  ,,,I,,:, ,,,>,c 2. .IS. x3. I,, ;, 
l'iii. piirtb ol' this ch;ipta-. I dniii. iir Ihc i.;iilic~ ji;ipci. 

c*en tlirrugh the tcclinic;llities are of IIO lasting interest. l 'he dcvil l ies i n  
the details, and withoi~t the dctails we cannol strtdy the dcvil. Only the 
dct;iils permit us to (liscuss the difierencc hctwecn a mcrno that "gets the 
law wriing." but argues within acceptable legal pal-amctcrs, and one that 
cannot he iindcrstood as anything more [ha11 prtividing poiitic;ri ciivcr l i l r  a 
clicnl's positiotl. Atld tliat i s  i l ie rilosl fi~nd;~meiital distinctioti this cllaptcr 
consido-s. 

'l'he background 

To nnilet-statld the work (il'ihe torturc lawyers, it is cruci;tl lo nndcrs1;rnd two 
pieces 01 leg;~l h:~ckgrouiid: the worldwide criminalizatiiin oSttirtu~-e, and tlie 
overall iiit)veincnt 01 legal thought hy the United St;~tcs governtnent i n  tlic 
wake o f  Septcmhcr 11, 2001 

Governments have tortoretl pcoplc, often wilh unimagi~iahle cruelty, for as 
long as history has hecn recorded. 13y coinparison wilh tlie ~iiillenni;r-long 
"fcstiv:ll o i  cruelty" (Nielzsche), effiirts to ban torture ;ire o f  rcccnt vintitge. 
, . 
Ihe  cightecnth-cc~itury penologist Bcccaria (widely re;id and :idniircd hy 
Americans in the 18th ceiitory) was among the lirst to denounce torture, hotli 
as ;I 1orlii of pi~nislimciit and as a iliethod for extracling confessioiis; and 
Eumpeati st;itcs legally aholislied torture in tlie nineteenth century7 Legal 
aholition did not necessarily nican rcal aholition: (ieriliany practiced ttirtiirc 
tlim~ighout the Third Kcich, Finnce (orturcil terrorists and rcvoli~titinar-ies in 
Algeria during the 1950s and 1g60s. and the l lnitcd Kingdom engaged in 
" c r ~ ~ c l  and degrading" treatment of IRA suspects u~ i t i l  tire European Court of 
Human Rights ordered i t  lo stop in I W 7 .  The plienomcnon is worldwide: 
states ;iboIisli ;lnd csiminalize tortui-c, hut scores oS states. including 
democracies, engage in i t  anyway. Nevcrlhcless, the legal aholition of ~ ~ r t u r e  
markcd a c r ~ ~ c i a l  step toward whalcver practical abolition has followed; and i t  

drove undergstiund whatever torturc persists i n  a grcat many slates. 
, . I he post-World War 11 human rights revolution contsihuted to the legal 

abolition of  torture. I ' l ic  Nurcmhcrg trials dcclalrd torture iii l l icted in 
;rttack on civili i i i i popiilations to be a crinic against humanity, and the 1'149 
Cicncva Conventions not only hiinned tlie lortiire ol'cnptives in intemation;tl 
arrncil conilicts, tliey dcclarcil tortiire to he ;I "gt-;~vc hrc;ich" 111 the <:on- 
vcntioos, w11icI1 p;lrtics ;Ire reqitised to criiniiinlizc. Alongside Gencva's anti- 
torture rules i i~r i r r ler i~;~l i~ i~i :~I  ;rrmed coollicts, Article 1 of (iencva (c;~lled 
"coniilioi~ Article 3" becai~sc i t  ;lppears in ;III four Geneva C:t)nvcntions) 
psohihits mistrealing captives in ;~rnictI cotillicrs "not t ~ f  LIII internation;~l 
ell. I L ~ S  .. . ~x i~~digmat ica l ly .  civil w;irs. which throughtiot hislt>ry have 



p~.ovoked savrigc ~ ~ e [ l ~ - c s s i t ~ n s . ~ o l n ~ ~ ~ o i i  Articlc 1 i s  particularly rcmarkr~hlc 

becaiise prolr ibi t io~is on what hovereign statcs crlir do w i t l i i r~  their own tcr- 

ritory i n  tirncs of crisis arc k w  and far between, And US law clrlssiiies thc 

tortui-c iind cruel trcalnrcnt lorhidtlcn by comnron Article 3 ,  ;ilong will1 gr;ivc 

hrcachcs ill' <icucva, as war criincs carrying ;r potciiti;~l de:ith sentence." In 
r~dilit ioti, lhc Llniled Strlles, l r~gcl l icr  will1 nlmosl 150 otlicr stales, has r;itiiicd 

tile lntcnlational C<~venail l  no ( ' iv i l  a i ~ d  I t l i i c ~ l  Uig l~ts,  w l r i c l~  flatly 

prohibits lorlure ;~nd itihi~m;tnc tre;ttnrcnt."' 

8 .  
i l i e  Norcmbeig C11;iilcr diil iii,l in ilii,ii l c i l l i i  ili,rl.iie ic,ttitrr it cii~ric iagiiiii\~ liii~iv.ii~ii~: t, i t~ 

lotlk~rc I'd1 t!naIcs lllc rt8t7ric oi ' ~ ~ ~ ~ t l ~ ~ ~ l 7 ~ ~ ~ ~ c  :tclb" ill Ihc 1151 ,,I'critll~~s :i$tin\i l h ~ ~ ~ ~ x $ ~ ~ i ! y  k ~ $ \ ~ ~ t l  
hiiicic hlcj :  I~iiIliermolr, Aiilcil ('ooln~i ('<~iliiiil 1; iw Na. 10, ilic uccizliyini;: p,>sel-s' dtji!icsiic- 
l:iw VCI~~~< I I>  ,oi~I>c N~!ret~>l>,:~g Clmrlcr cuscd 8~1 oit>cr lpt>stw:s~ trl:ttq, dicl V I ~ I C  ~ C ~ S I ~ I ~ C  (;tl,181g n,i111 
'"1" ;anti inrprisl~ninenl) s r  ;l c i i i i ic  ;ap;rili\l i i i i~~)~l i i i ly 'l./ic 'rliirrl a l i i l  liotiri1~ C;CIICY~ CI,IIYCII~ 
iiilii\ iocludl: "loiliiii! i n  inIii8maii lic;~linen!";ini~>ilg the s i ~ ~ c ; ~ l i i . i l  .'pr;ivc hicacIii.\" tlr.ii in i~s~ 1,c 

ciii~i~i~;tli,cd \ec (icni-v;, Conuenlion ill Ion  ,hi. riphis i r i  I'OWs). ;iiiiclei 129 70. ;inc1 r;eilu,,;i 
Cor1vc1ilio81 IV (012 1 1 1 ~  r l ~ l ~ l s  oI 'c~~'~l i~~ns), articles l.lf>~ 47. /\rliclc :! COI~III,>I, I<, :!I1 l,>t,r (;L.I,CV:I 

t'inivci>tion$ l ~ ~ ~ l ~ i l ~ i t s  "l i i i l t l l i i i i l l i l .  Criiel irca!iiiciii iind !oitiire" iis wi.11 ;is "i~atiiigcv upon 
17eiaoe;bi d~piiiiy, in p:lilirul:ti lhiinriliallng ;uid ilcgiading iic~itoieoi." 

" 18 LiSi'. 8 ?,MI. i:,ilii i l ic  Miiiiaiy C'itniioiisiiilis Act r > i  2OOh (hl(.A). liii\ 5cciian dwliiicil 
:ill vi,,i;iiioilr oic,~iilin,~il Article 3 ti1 lrc 1u;ii crirncs. Tlic MCA ~lec~iii i i~i;i l i ir.~l liiilllilliiiilig iillii 
~legnidirii! iin~lnicnl. ziloilg with tire pl;a-iirc of' ciiiljcclin: dcl;iioeei io acti~criccs nnil pori- 
~slh~l~cn~s rtbt~tiing iwm 11nI~ii8 1rl:tls -~ holll c ~ ~ r n ~ ~ ? o s ~  ~\rlicic 3 ~'i~~l: i i i ,~~ts, I>L,I &,ON, ,,,I Ih~~~gcr 
icdciitl iv;ii ciiilici. ladccd, tiie MCA ielii~activeiy dcci~to~iii:~liies llicri: vii,lati,,iis Ih;t~:k lo 
1'197. 'Slic i c i i su i i  l<,r dccriii~ioaliiiog ilicsc twi, hiiiclr 3 viijlalioi,~ ir. osk,iiiiii;i~~iy, r:tihcr 
ohiiottr. 'TIIc MCA c ~ l i ~ l ~ t i ~ l ~ c ~  xn~iI~t:?ry C ~ ~ ~ I I X I I ~ S S ~ ~ ~ ~ I ~  I,> t ~ y  ~ lc l~~ i~~ccs ,  :t)?<l ;!~>11;~rcr,iIy its 
ilr;iI'lci~ u;ioicil lil ii i i i i1;tte Iiiiisc wlxi cilal~iish :led serve oil il3c commissioi~i from poreoli;ii 
criinin:il liaiiiliiy i f  s lc1ii.vi11 roiirt i i c i  l'iiiilr llic ciiii~iniiiii,~ii ~inS:,i i .  tl)ccriiiiin;ltiri~lg ,Iic 
siibjeciir>n 01' dc1;iliiccs lil ilni:iii lliiili i s  ;i ni~tcworli~y sli.11. 1hcc;tiise ~ l i c  iii>ii<;i! Staics 
cr,ovicieil it i i i l  puniiiicd Jep:ii~ec il/l'i~c~.s i ) f i ~ i  Woriti War 11 fi)r iiii:giiiiilit~ciY 
di>ui>cd [IS ;iinlleil ill iiioevu ('osveiilii,n b l i l l i i \ ,  liyiitx llirin oiiliiiily. ;to,l cktciiiiog tlie~n. 
See 'rtiiil i ! / ' L i c i ~ r v ~ i i ~ , i ~ - < ; r ~ , ~ ~ ~ ~ t ~ f  Sf2i,crr-i1 Sitii,iida <,!id 7 1 ~ 1 . ~  l l l l ~ i ~ r : ~ ,  Ll,iii,,i/ SI,ZI<,~ Mi/iitii.~ 
Ci,nitrii.v.~ioil. SIiio8,qliai l1946~. it? 5 1iilili.d N;~iioilr %';ti ('riiihc, ('r>ii~iiiiisi,ii~, 1 . i ~ ~  licpoi~s of 
'Tii;ilh o l  W;ii Crin~in;tli i f l9diit.t Anit. ;$\ we sbaii sec heiow, I!S ix~ii.ii<>gai,,l-s ciiiplc,yrd 
illiillilialion iarlici iii iiiii~ri-opilliilg (iii;llii;lil;lnai ilcl:ii~iecr, h i i c i  llic tiS Si#l,rciiic (', ,i ,ii  i,ioori 
1ii;ll coieiouii \iticlc 1 :li'pli" Lo dci;liimc< ill llic W;ir <,n i'ciior. t l ie ahha;aci rci>\il ivai tliat. 

~ v ~ l ~ ~ ~ ~ ~ ~ l  ~ctr~~;tclivc ~ l ~ c r ! l ~ l i ~ ~ ~ ~ l ~ ~ . ~ l l i ~ ~ ~ l ,  a l l  lt?o~c wtlo e!>g:,gcd l h l ~ ~ ~ i l i ; ~ l i , ~ ~ ~  l~t~~lics, I~~~CIIIC~ 
W~III ,,iiec,:,i, %,I,,, ;,I~~II,IV~LCC~ ~IIL, , ~ r  SLZCI~  I ~ ~ C I ~ C S .  ,L'clt: C C C I C ~ ~ ~ I  ,K,r ~~i,,,i,,;,~, 

/ / I  ., hi, nnc sb:ilt he iirirj~.cli.il iii toititxi. 1 1  lo CI\~B/. liiliiiiiiiw OX ti~giiiilii~x l i ~ i i i i > i ~ i i r  lor 11ici1. 

islialciil:' li'i'l'R. (>.A ics L?OOA (XXI1. 21 l i N  (;AOR Sujil,. (N,I 161 a! 52, 1J.N. llt~c. A/ 
h l lh  0966).9l)i) l lNVS .  Ill, c,lrIcwrcf ir,lirfirr,r M ; t i  23. 1976, Ailiclc 7 .I'hc il~iiii.ii St;i~c\. 
ih~~%cvc~~, doe\ tm)l IhcIicL'e ilxtl IIIC l(TPl< :k~>i?Iics m!i~i<lc 1;s ~!~civIicli<,~~, ( ~ r  clt,ri~>g ;trt~,c,l 
ci~i~llicis. For ;I c;ticI'~~l ;ar:oniriil ilelcttdiop i l i i s  1poiill ol view. src M~cliitci J. Ijeiiiiir, 

~ l ! ~ i ~ f i c ~ i i i o r i  io/'lliiniiitz i? ig l i i i  li?olir.r iiinnr~i-riioriiiiir /I,,rni,q ~ ) ! , J P Y  01 /li.,ii~d (,,iii(7ici ,ill,/ 

mil if or^ Oc<,,/>iir8oi~ 9'9 A.S.J.I.. I iU IZOiIS). li,i !he ;~11cii1;iiiii. lp,iuii ,,I' vici*. sce tlniicd 
N:ilJon\ I l tm~:?~~ l*igl~ls ( ' ~ ~ ~ ~ ~ ~ ~ ~ i l l c c ,  (;<wwr<d i ' , , ,~~rw,z!  A,(>. ~ < /  ,,,> ,trri,.!<, 2 ,?/',I,,, (,(,,,c,,,~,,,~: 
TI><' NuI~w<, ~!/ ' / l~~~ (;?wt~,zl /.<,s,81 O l ~ l i , e o r i ~ ~ n  / ? ~ ~ / ~ o s ~ ~ ~ l  t ~ t ~  .Srm,,\ /><?r,i<,.s tt> ,lz<, < ' , ~ , < , , J < T J A , .  2 1  
A p i i l  2004. ('('Plt/C/7UCl~I'.ilK~:~.h. 1Cicnei;tl io i i i i i i ro i \ ) .  

The lnost decisive step in the legal prr)hibit i~in o f  lortore took place i r i  

1987, w l rc~ i  the internritir~nal Convention ,\gainst Torture (CAT) entered int t l  

lorcc. Today, 144 states lravc j o i ~ i c d  CAI', and another 74 lhi~vc signed. Sevcl-;%I 

Ic:~tures o i C A T  turn out III he p:irticulrtrly imporinnt for i~ndel-standing thc work  

ofthetoi lurc lriwyo-s. I~irst,CA'Sp~rvides;~lcpaldcl~ini l ionofu(Ticial lortnre ;is 

the intcolional inf l ict ion trf scverc physical or riiental pain or sul 'kr ing 

011 somci~nc, under olTiciol n~~sp iccs  or instig;rtion (Arlicle I). This was the 

definition that the l3yhce Mcino had ko loophole its way around. CA'l'requircs 

its partics i o  trikc eifeclivc steps to prevent torture on territories wi th in their 

jor isdict i i~n (Art icle 2(1)), aiid fouhids them (rom extraditing, expelling. or 

rcluming pcoplc to countries where they am l ikely l o  face lorlure (Ar t ic le 3). 
p. . '  , nlties miist crii l l inalizc torturc (Article 4), crc:ite ;urisdiction to try toreign 

torti~rcrs in tlieir ci~stody (A i l i c l c  S ) ,  and create the me:ms lbr torture vici i i l ls t o  

ohtain cornpe~ ix~ t inn  (Anic lc  14). A party must also "nodcrtakc to prcvcnt i n  

any territory under its jur isdicr i t~n other acts of cruel, inhuman or degrading 

Ireatmeilt or punishment which do iiot amount to torture" (Article 16) - 21 

rcquircnicnt that thc t t~rture lawyers l i r~~pho led  with tenacio~ls ingenllity. 

Strikingly, CAT Iroids that "nil exccptioii;~l circumstances whatsoever, 
whether a state of w;~r or a thrcat of war, internal politic;ll instability 01- any 

other public emergency, may he invoked as a justification nf tortorc" (AI-ticlc 

2(2) ) .  Whrit makes this article striking. ol course, i s  i t \  rcjzction o f  the most 

c o o i m ~ ~ n  excuse states offcr when they torturc: dire emergency. Art icle 2(2)  
commits the palties to CAI' to the undcrstnnding ihar the prohihition on 
torture is not i ~ i c r c l y  a hir-weather prohihition. 11 holds i n  t i~ i i cs  of storm and 

stress, and hy re t i t l i ng  the Convention, slates agrcc to forgo torture even ill 
"new p;~radigm" wars." W i t h  the worldwide adoption of CAT, tortiu-e 

became an iutcrnatioiiai crime. 

'Tl~e United States signed CAT in I9XX.  and the Senate r;itificd il in 1994. 
IIowevcr, the Senate atiachcd declarations and icservations to CAT, inc iudiog 

ri dcclarntioii that none of its sl~bstantive articles is sclf-executing. That nlcilns 

the aiticlcs do not vakc effect withi l l  the U i l i l ed  States unti l  Congress 

" S!ii~ioingIy. lhoivci;;, i n  May 2005 ii,c 11s SI~IC l l ~ ~ l ~ ; s ~ ~ ~ ~ t c 8 ~ ~ ~ ~  legal ,tdvix?r i~~l 'or~nc~l  IIK 
ilnileil Nliions ('ommiliec Ak.iils! 'Ttrrtiirc ihut the Ijniicd Slitlcs h;is ocver iiodeisli>od CAT 
it, ;$pply d ~ ~ r t n g  ;a~zacd ~:,>nilic~s. lj/w,,#t!g /?<v?tork,$ . / 0 / ~ ! 8  11. /4~~Ilir8,s<w 111, L.<,,qtrl ~ t ~ / ~ ~ i . v o r ,  

l i S  l l ~ ~ l ~ ' ~ .  o/ Siiili., i;,,iiei.li, Mill 5, 2l>ll0, ;ivailabic ;it .:-wwu~.us-miisWa.cl~/i'ici~2!iIl<~I 
l ic h;~rcd this wcw ,,,I s i i t i ~ i i l ~ i i i i  iii.ttic /by CS I ~ ~ ~ ~ C S C ~ ~ I ~ ~ I ~ Y C S  

;,I litc iiegi,il:alc,,~r 11r;~t cr~;i~i.d !lie CAT. 'rile Ijiliieil Sl;ilss was ;ipp;~ieillly u,,~riied !ki t  ('XI? 
,ui,old disp1;sc iiiicm;itionit1 iiiirn;tnilnri;tn l;ia, iiicIiidiog ihc Geocva i'oi,vc~,lioi~s. Flowevui. 
ibc Smiiic itid inoi iocltn!c ihis li>ilit;ttion among t i le  ic~civ;iii~,ns, dccl;i<;tiiiini. and uodcr. 
rianilmgs il att.~cbcd in CRY al  ratilic;i!ti,ti, s o  illesc i%itnicd iinlci,iei,li froin l i ie  iegisli~livc 
liistoiy il;ii.e no lrgiil sigoificnncc. l'liii i c  p;isliciiliiily iiiipoii;iol givco llriil US i;iw currclilly 
ii~;iini;iiiti ili;ii iiiicin;~iiosai thuininiicaiidi~ tow \loci, ooi ;ipply lo liic War on '?ein>r. ant! hii 

lhcrr i s  ir~lliing for CAl' to disp1;sc. 



i ~ ~ ~ p l e r n c t i t s  the111 with appr<ipri;ite 1e:isl;itioo. Congress did irnplelncnt 
several o f t h e  ;~rticles.  Most signific;intly. i t  p;issed a pair of criminal statutes, 
clefining torture along the lines laid dowti hy C A T  and making tortore outside 
the Ilnitcd Stales a serious l'ederal lelony.'" 

What ahout tortnre within lhc United Slates? I,ong hcforc CAT. IJS 
domestic law o l ~ t l a w c d  torture, although not hy name. The 1JS Constitution 
forbids crucl a n d  itnusuai p~tnishment, and the Supreme Court held tbnt 
official ctinduct that "shocks the conscience" violates llrc coi~stitutional 
giiarantcc of  d u e  lit-occsr 111' law." Or~ l i t~a ry  crimiii;il pn~hihitions on ;issanlt 
and mayhem s\raightforwarclly pr(1iribit torlure, arid I IS  inilitnry I;lw contains 
p;i~nllel ilrohihitions. When  foreigii victims sued t l~cir  home-stale loltilrers in 
US courts, llrc courts found n o  dilTiculty in denouncing "the d;lstarcliy and 
lotally iilhuman act (11' torturc."'"If police in\'estigators sotnetimes continue 
to give suspccts the  thit-d degree in the hack rooms of sratioti lroi~ses, no one 
prior to  tlrc torture mcmos  douhtetl that this hroke the law; the l'J97 torti~re of 
Ahtier L ~ i u i m a  b y  Ncw Yorh City pllice officers led to  a thirty-year sentence 
for the ringleader. If US agents abroad engilgctl in \orlure, nrrhody admitted 
it; and when lederal agents ;~llcgcdly iortured a criniintrl silspect while 
bringing him to  the United States, the court l~c ld  that lie could not be tried if 
the allegations were t rue - ;I rare exception to the longstanding rule of t t ~ e  IJS 
courts that people  brought for  trial illegally can still stand trial." 

This isnol  tosay  that, when itcomes to torture, tlrelinited States w;~ssqueaky 
clean. In 1906, the  Pentagon admitted that the School of  the Americ;rs, in Fort 
Kcnning, Cieorgia-a lJS-mn tr;~iniiig school for1 .:)tin Amct-ican military forces 
-had for years used instructional manuals th:~t advoc;ited t<irturc; and there have 
been oiany a1lcg;itions over  Itre ycars of IJS "black ops" involving t~~r to rc . ' "  
Nevertheless, until the tortnrc 1;iwyers hegan making the legal world safe for 
ht-utal interrogations, the  l J~ l i t ed  States was one of the leading campaigners in 
tile worldwide effort t o  p1:lcc lortore beyond tire p;rle of pcrmissihility. After.. 
ward, although the US government iiisists it has not backed down ;In iota in 
rejecting torture, the protcstalions ring hollow, and cvcl-yonc undcrsiands that 
US oilicials can proclaim them (inly liccause tlrc tortlire 1:lwyers have tivistcd 
wonls like "tot-lure," "cruel. inhuman, arrd degrading," and "lromanc" until they 
no io~igcr  mean what they say." 

12 18 1l.S ('. $8  23,1023iOA. ' I  I locI~i r~  v.  <':tl~l'ort~i:>, U S  11,s. 165, 172 (1952). 
' ' Fiii~rtigit Y .  P~ni~~l i i i l i~  6311 F.2~1 876. 8x3 (2d ( ' i i  198Ol. 
" 1J.S v.  'T,,scuiiiilo, SOIJ 1:Zd 267 ( Z d  Csi. 1'17.1). 
'"ce, cg. .  l);,n:i I'ricil, 11.5 I~i.str!a.ti~d l ~ i t i t i s  o,i lv<wlrrionr. Ihrli,rr. Wash. R,it, Scptr~ohe~ 21. 

i'i9(>; Alficd W. Mci 'oy, A Uileslioa ol'Tiii:ilic: CIA lnlcm~g;~lioii, ln,ni !lie Cijld War lo iiie 
War ~un 'Teiioi 12OiIb): lcnoiici l h r b o r y ,  'Tii l lh,  'Sorli~ic. iin<l llrc Americiti~ W i y :  .Tlie liistoiy 
i o d  ~onseqirco~:e\ of llS lnvolvcment i s  'li~rtiiic (20115J. 

" I diiciiss some of tiic\e lailefieillooz is i1:ii'iil 1-uhaii, ?hrrurz,, A m o i r i i r i - . ~ ~ y i p .  wnih i'osr. 
Nnveinbci 27, 2005, I l l .  At  his roniimi;~lioo lieaiing, r\lroriley (;i:trriol C;oomlrr ialcfiilcd 

Thc result 

In [lie War I I ~  Terror, C l A  techniques fbr  intcrn~gating high-valuc captives 
reportedly i~ic ludc walcrboarding, a ccntorics-old torture technique of  near- 
clrowniiig. 'Lhclics also include "Long 'l'irr~e Staoding" ("Prisoners ;rrc iiirced 
to st:lnd, Ir;~ndcuffed and with thcir k c t  shackled to an eye bolt in tile f l o ~ i r  tb r  
inore than 4 0  hours"). and "The Cold Cell" ("l'hc prisoner is leii to  starid 
nakcd in a cell kept near 5 0  degrees. Throitghout the time in the cell the 
l~risoncr is doused urilh cold w;lter.") ' \~ll  thcsc tcchiiiqucs surely induce ilie 
"sevcrc suffcl-ing" that tlic law deiiiles as tt~rture.  Consider i.ong T i m e  
Standing. In 1956, the CIA corn~iiissiotied two Cornell Medical Ccn te r  
rcscarclicrs to study Soviet interrogation lechoiqucs. They concluded: "l'be 
KGB sirnply made victiri~s st;rird f ~ i r  eighteen to twcnty-four hours - pro-  
ducing 'excruciating pain' a s  ankles double in size, skin becomes ' tense and 
intensely painful,' hlisiers eriipl oozing 'watery serum,' heart mtcs  s ~ i a r ,  
kidneys shut down,  and del~lrioris dccpcn."'" 

"cii~cl. inl iol~,~i i i ,  nod dcgrialing" 1re;ttmenl so ti~;,t  coialuci ool~iilc LIS hordeis drxr  nol coilo~~ 

lle aim delinect "hii~niinc" tle:ilrncnl as involving ootliii!g inore lilari pmvidiog detainees with 
liiiid, clothing. si~elicr, and irledic.11 ciiic: coiisiiicill with tiis vicw. llie Aroiy's Sclimidt Report 
concluded lhai iiilensive sleep dcpii~iiion. hiasling drtt*~nccs with c;s~splining nick iiiu\ic. 
l1,rcalcniog ilrcm with dogs. and lhuliiilialing thclii acnii;illy "did in01 rise to Ibc lcvcl o l  bciiig 
iiihiiinanu irc;ttiiic~il."A,r,is Kr,qel<irior8 I 6 lii,iul Repon: 1rivr.soguiin~r q/1;131 Ai1r~nrion.s of 

L)rnii,iec ADese uf C;viinronm,xo llay, O'ihii I>cr<,ririn,, l i i r . i l i i ) ,  Ilrcmnilel: Schmidt Kcporll. ;ir 

I .  ;ivaiI;lhlc zit ~www.dcfcnsclink.inii/newslJiil2ilOS/d2flOS~J7l4rspoit.pdf~ I.cgsl ohlig;,lii,os 
werc deliilcd i a  n;criowly tlml 1;s offici;its could ir~ithlully siiy tlz~l thc ilaited Sktles co81ipIies 
will, its legal <,hligalions, simply bccause i t  t!anlly has any lo coi~rpiy with. 

3" H r i ~ t o  Kosh & Kicliiinl Esporilo. ('/A'.? il,i,:sh l,nrrro,siiiiori Tec1e1iijsc.s l)(,xcribrd. AIiC 
Ncwi, Noieaihur IS, 2005, iiv.~il;rhlc ;it ~::liiip:/i;~l~cnewi.g~~.c~~~n/iVN~/I~~%~cilig;~ti~~~~/~t~~ry 
l i d  i:i?2H(~h&papc~~l :-. A1 leas1 one Afgli;iei c;~piivc reportedly died of bypollienni;~ in a 
Clh-mi, dclcnlinn facility aftci hcing soaked with water and sh;irkie<l lo a w;tll ovcrnighl. 
1301) l3!og~1, AIx<.s,~ Bri3rg.s neath.$ or(',~plive.s la lo  Foct,.s, L.A. 'rims. May 16. 2004. The lJS 
govcrnluen: has nsver ~ ~ l f i c i n l l y  :sknowlzrlgc~l which terb~tiqucs il  uses Howcver, i n  a 
Scpleorhcr 2Ollh spccch. I'ics~ricnt Bash icir :tic first ticric ~liln,iited tlrii: ilie CIA hrld high-valuc 
ilcl;~ineci in sccicl sires, ;isiiii~lermg.i~cii~heia osing";l~o alreinur~vesctofpm~ediircs," wlricli hc 
dcsciihed as "lougli . . . ;acid \afe . . . :stid lnwiul . . . and inecerr;ii-y." Ofiicc of lhc I'lcrs Scrrc- 
1iisy.Thc Wliilc I louse. i'ri,sidi,rii l)i.s~~i,s,si~,i ('n,ariori o/ hlii l i i i i,) Ciiii,iiii.r.$ion.s i o ' l ' t y 9 c , i j ~ r ~ r ~ i i  
Tt,rrnri?r.u, Selitcnibcr 6.  200(,. ;av;i~liil~le at ~ww~~.ii~hitel~oos~.g~~i~/~~~iis/1~liii1s~s/2ll~~6ili9/ 
2006090~~-3ti1mi>. Si~hrcqiiciitly. Ihr p,vernnrciil ;~igoed that ieieli~li~~s of Ithi: tccl~oiqiles 
coiild cause "cxccplioii.rlly grave d.i~,ia&;c" lo oatioiial secority so iiiouli so. that dcl;rinecs 
alsioi~i o,,l hc peilllitrerl io lcll lliciiowi~ civili;,n liiwycn whal waa itmie I < >  llieii,. Ucc1ia;ition of 
Marilyn A. I>c,rn, liiforiiia~iiiii tlevieiv Ojlici:~. CIA. in Miyiil Khaii v.  C;ci>ige W. Bush. l i S .  
Dist. Cniiit. l)islricl or <:rrlomhia, Civil hciion O(IP(:V- 1 (+XI. Ociobci 211. 200(>. availahlc ; r ~  
~:l~tlp:l/l~;~lkin.t~I~~gsp~~I.~~~~i~/kl~i~~i.~I~~rr~.i~fl.p~l; Kesposdcsi~' Mena,rai~drrm in Opposition ici  

l'ctiliooer's Motios hi Biiicrgency Acccsr i,i('ounsel aiid Entry olAoii'nded, Piolcctive Oidcr. 
in Klxto v. Hush. avniiiihic a1 .- hup://hi~lkin.blo~:sj~~~t.c~~x~iikh;~~~.d~~j.brie~.prli~. 

" Quolcd i i i  Aliicd W. McCi,y, C w c l  B.irnr.e: CIA Pirrirrr & (1.5 l i i i<,i,qn Pol iry. 19 
New 1logl;ind I. Pub. Pol. 209, 21') (2005). 



More in1porta111. perhaps, tlran auihoriz;~tions <IS specific taciics ;Ire opcn- 

ended. 1oi1g11-si~undingdireclivcs that illcite rtbuse without explicitly ;ippr,~ving 

i t ,  such ;IS ;I 2003 em;iil f n ~ m  headcluarters to ititel-I-ogators iii Iraq: "'l'lrc gloves 

are coming off, gcntlcnren. reganling these detainees. Col. l l i ~ l l z  has 111:1dc i t  

clcal- we wan1 these individuals blr~kcl~.""' I n  I-csponsc. :I iii i l i tary in tenog~tn l -  

l i;~nicd Lewis  WelshoScr acci(1cntally smothered ; a i l  uiicoopcl:i~ivc Iraqi 
gencr:11 to dc;rlh i n  ;I sleeping hag-;I lcchnique tlr;it hc cl;~imcd his c<)in~nanding 

olficcr approved. Wclshofer w;ls convicted o f~ icg l igen t  liorniciilc. {<,I- wli ich lie 

rcccivcd a sl;ip on  thc wi.is1: a writti-II rcprii l iai~d. two inontl~s' restriction to 

h:lse. and k~r fc i tu re  (11 $6,000 i n  pay. ' n ~ e  ci>mmanding officer who appn~vcd 

the \leeping-brig intcn.ogation snSSered no  adverse conscqucnccs." Si~ni lar ly, 

Man;~tlcl Jam;idi, n suspected bo~~~b inakc r ,  wliosc ice-picked body was 
photogi-aphcd at Ahu (ilil-aib next 111 a grinning soldier, was sei/cd and roughed 

op h y  Navy SEALS i n  Iraq. then l i~ rner lovcr t r~  LhcCIA f i ~ r~~ues i i on i t ~g .  At  some 

point. either tl ie SEALS or the C I A  interrogator hl-okc .lamadi's ribs; then lie 

was hooded and Ilung l iy Iris wrists twistctl hchind 11is hack until he dicd. The 
C I A  operative lias stil l not hcen chalpcil two years altcr.Inmadi's dcath. And t l ~ e  

SIiAl, leader was acquitted, exulting ai'terward t l iai  "what makes this country 

great is that t1lei.c is a systcm i n  place ;lntl i t  works."" I t  worked as well  i n  

another n ~ ~ t o r i o u s  case o f  prisoner abuse, whet1 l w o  young Akhan is  

ivelr i ~ i l n d  dead wilbiii days i i l  c;ich other. ira#~ginp hy their sh;~ckleti wrisls in 
iialalion cclls a1 the /[.IS inilil;~ryl prisori iii Bngr:ioi, oortlr or K;iliul. Act Ai-any 
invcstigalion showeil lhcy wcrc 1rc:itcd ti;,rsl,ty hy inicrmg:ttors, ilep~iveil r i l  sleep lor 
iiayc. imti slrllck so orlcii in Ihe legs by gut,,-cis that ;I coroner co~np:lrcd llic ii?jui-ics lo 
hcing rim over hy a h~is." 

'The investigatir~n stalled hccause "officci-s and s<~ldiers at I3agr;lm dif lkled 

~,vcs wh;tt specific guidelines, i S  any, applied," ;In ambiguity that 

"con~uundci l  the Army's csiminal investigation Sor momhs and . . . gevc the 

acco\ed soldiers a defense . . .""' 
I n  ;~dclilion to harsh intci-rogations hy its own personnel. tile LJliited Stales 

has engaged in so-callcd 'cxtraolrlinary renditions," whet.c dct;linees arc sciit 

lo  olhcr countl-ies ib r  intern~gation hy l ( ~cn l  ;~ii lhorii ics o f  sinister I-cput;rtioi~. 

' "  C ' l i S  Ncwr, i)<,iilil of0 (i,,itcmi. Alliii U. 200(1. ~~v;iil;ililc a1 - wuw.chs i~ews.c~,a~ l~1~~~ics /2 lK l6 /  
1~.~/116l60~ninuLei/1~i~11111-~7(i?81 piigi~lsiiiini:.. 

? i lhid. Sce irlso l);ivid It. Irviric. Tiil, I~ct,ii.i,~ ql rMiiiiiii-Y ,tcl-i,ir,ruzi,iiir,.. S;>I! I.;iku 'riihi~oc. 
Iai~a;iry 29. 2Otl(~. 

> ,  
- '  I;inc Milym, A ileiirili. Iillcii-ogaiio~i. T1,r NCLI YOI~CI, N,ivi,i~il,ei 14. 2lXl5: I,,lrn Mc(.licsocy. 

17ic i>i~,illi ofnn lriiii! l'i?soiici-. NPIt's All rl~ii igs Coiisiilercd. Oci~,bc~ 27. 2Oili. av;iii;~t~ti: 
:at ~ : w w w . o p r . ~ ~ i g i l c r 1 ~ ~ ~ l ~ ~ l c ~ / ~ l ~ ~ r y / s ~ ~ ~ ~ ~ y . p l 1 ~ ~ ' ~ ~ 1 c ~ i y l i l - 4 l i ' 7 7 ~ ~ ~ 6 ~ ~ ~ :  Sclll tIen<o:~, Ncii7. S l i i i .  
r i ~ ~ ~ u ~ ~ ~ ~ d i i / A h i i i i r i ~ / , i i y i  /'ri.iont,r lWzi~Liin~rlli,d, A~\ociiiicil I'icss. May 28.2005, avi$iiahlc a1 

.: wuii.si-;lIe.coiii/cpi hiei.iilicte.cgi'!liie=ir1~w~/iirc1ii~~12~U15/05/27i~l~~t~11~l7173111~65.l~~l.:.~ 
''.filn ( ~ ~ ~ 1 ~ 1 ~ 1 1 .  Y ~ ~ ~ ~ r s  Af!?r 2 A / : q l ~ ~ z ~ ~ s  i l imi, .Ai~,!.w ('<>,A<, F,!lIer.$, N.\' 'fi#~hc$, 1 : ~ I ~ ~ ~ ~ ; ~ ~ y  I .j, 2Oll6. 
? 1  Ihid a1 A1 I .  

The pr;icticc, nicknal l~ed "outsourcing ior~urc." has existed since the <?liolon 

administration, bu l  acceleraletl drnm;~ticaIly i n  the War on 7'error." Sevcr;rl 
detainees, scized hy mistake, rendered, and later rclensed, descrihc torture 

i ~ ~ t l i c t c t l  on them.'" I n  May 2006, thc St;tte 1)epartincnt's legal advisor made 
explicit what i~bscrvers 1r;rd l i ~ n g  surmised: tliat US lawyers believe the 

T ~ ~ r t o r c  ('onvention's II;III on re lur~i i i ig  people l o  stales wllcre they Sacc 

torlure docs IIO~ cover cases where thc person is rendered i r om a coontry 

ot l~er than the i ln i l c t l  ~tatcs." 

l ' l ius, "We ilon't t o r t i ~ ~ c "  c ~ ~ n r c s  wit11 ;in astei.iskc(l provisi): " I 1  depends 

wllo you nre;in hy 'we,' ;~nd  i t  depend5 w11;1t you mc;ln hy 't~)rturc.' " I.ikc- 

wise, "The United St;rtes obeys its l e g  obligations" comes w i ih  tile 
u11spoke11 qualil ic;it io~~ " . . . wl i ich i s  easy hccausc we hardly h ~ v c  ally." ' r l ~ e  

prt~visos ;ire the torture l:~wyers' haildiwork. They allow lioli l icians to profcis 
g~-e;ll respect for law and human rights. while operating without the fetters 

that {heir nohlc wol-ds siiggcsl. 
l l o w  did we get there? 

'' J;UIC k4aycr, ( l t ~ l . ~ , ~ ~ ~ r ~ ~ i ~ ~ , ~  'l'or!t!r,,, 'Tltc Ncw Yorkcr, I : c l~~~!~~sy  5, 2110.1~ SCY :~IsL> ;ax? ik~lcr\~icw 
iuiih Micliacl Scl~ci~ci. a o  cn Clh cil'licer who lhrlpcil deiel,,li i l i e  pn,pr;~is: ' ' l l i c  CIA iz,,i dnr 
R,vitf, j<,dc,,s (;<,.s<,l:. :h  I~r~,,~ix!t": 1><1,:f <l?r f / , ~ - ( ; ~ ~ i ~ ~ ~ i ~ ~ t ~ ! i ~ ~ t ! . s f  ,rrt<fr~~,z,s,~ficlc,~ T<~r ro r i . s l~~ !~  
~,ri!/i,ir,i~?l M,<liiiri Siirriir,; ,,i!i I - l o , ~ / , r ~ ~ ~ ~ r r i i i l ~ ~ ~ , ~ r ~ f i i ~ i z ~ ~ r ,  ~ i h r  < , , j i i r i i i i , i  A,iri>'o,icvi. 1)ie %f i t  

(Hii~i~horg). 1)eceolhcr 28. 2005, av;~ilniilc nl .,.www,cil ili./2OO6/1l1/M~..Sc1~c~~ui-'!~~;ig~~=5.: 
An I:nglibla t~; t ,~sI ;~ l i ,>n is tab;t~l,thlc i t 1  : ~ V ~ ~ ~ ~ . C ~ ~ ~ ~ ~ ~ I C ~ ~ ~ L ~ ~ ~ C I ~  ~ ~ ~ ~ / L l ~ ~ ~ ~ c l l l l l ? 2 l l l l 6 . l ~ l x 1 ~ l ~ .  

Ao iiiveiIig;ilioo h a s  mve;~led, perhaps ~inriiiInisii~gly. 1ii;ii ievcl;,l 1ilirnpe;iii coiiorrie 
wl~>sc p,~~~cr~~~ncnis cx~~rcssc~l slxxk a1 rc~~cla l i~~r~s rI1i11 111cir lhask,h ;and ;,ir,n>rlh Ibrn~cd [>:I~I 01' 
ihc SCCII:I CIA rcntlilii)i~ I IC IWOI~  aclu;tIly were ~~,l l ial~ng will> llic LJi1ilciI Sl:aes. C,,oocii 01' 
E i i ~ i l x  1'i~iii;i~neiil;~ry Assemlily, ('oiiiii,itlec oii 1,cgal Aiiiiii, iind Hitiixiii ItigIiL~. Ailc,s"d 
.Swr<,t I l ~ ~ ~ ~ ~ t ~ ~ ~ ~ ~ ~ ~ . ~  O J I ~  f1td,zwJi~l /?4!<,r-Sf<z!<~ Trmt.%fir$ 1,8twivi!,,q C<lrowd <!/'I:!~r0ix M~',>~~I,W 
Sr,irc.\, 1)l;tli rcl,on by Ijick M;tily. June 7. 2006, arail;thli. si :-ii~t~i:/i;~ric~nl~ly.~~iil.iilil~/M~t~~~. 
p ' ! 1 , i k = / ' 1 i 1 s / ? 1 1 1 6 / 2 1 1 6 0 6 0 6  i'jdocl62l106l';iill-I~1NAl..111~~1 .,~ 

?h ~IIC I~CSI~~IKIWI~ i s  ,Vitl~cr Amr. Scc M:tycr, Ot4f,,ot,r~cit8,q Thrrztrc, sup<:t tnolc 25: Kit~hcri~~t! It. 
kkwkins. Ti)<, l'r0,ni.vc.~ ~!f'l'~,rt~,rrr~,s: L l i~~ I~~n~of ic  A , ~ , s , , r ~ ~ , t ~ ~ ~ ~  o,>d I ~ W  L.<,,soii!s <!f "R<w~i~Ii,n~ ". 
20 (iei~sgctuw~~ I m n ~  I.. 1. ?I3 (2011(~). Ai~othcr w;ii Khiiicd ii1LM;isri. :i Gcnn:~ii fill? driver 
ieizcd u l i i l c  ,,I, Ix,l~d;iy , t i  h1;iccdon~;~. inii-ned ovcr lo I j S  ;agcots. ;ind beid for  aiooth\ in 
Alglr;iiiiil;li\. Scc Eriiiiiiiiii,lri,l /<c,8lifiiioti, H;iiilcr'5 M;tg., i'r1rrii;iry Ollh, ;a1 21 ?'I 
(cxccr~>lts>$ l'I.bla\ri's st;t~cx~~w~I. & l i b  wx, it c.tsc oI'~n~isl:~Lc~~ ii lc~>li~y. wlticlb c r c ~ ~ ~ c ~ l  ;t hen 

c;lli,,n in fi?i,l,;ioy ;i l ' lc i  lhi. ii,;is icii.sred. 11s cuiii~s rcltiscil 10 l i ca i  l a w i i i i i c  lileil I ly  hi;ir iod 
Ill-Maari. on the asainisliiiig buis ihiii micaling "sialc ?ecrc.l<' ;rhuia Sn l r i  !:wvemmcni 
!i~iscoiiiIiirl colild ciilhti-r;iss ilic Liiiilcd Slalcs ;and llievcfiire hc h;id kii- n;ilion;,i icuorily Ar;li 
v. Ai l~c i~ i i i .  414 P.Sopp.2d ?so. 281 8 3  (H.I).N.Y. 21106); 1iI~M;i~ii v. I 'coel. 1:IJ V i i .  ( 'ase 
1 :(lSc~lzlI'i lii~eiiiolandiim o13iniiiii ,,i l i l t i s .  I.. May I?. 2006). An<,liici rc i~ i l i l i~~i i  v ic l i i i i .  l.;t~rl 

Saicil, c1.1ttns 1l i ; i l  his (IS i;iplors li;tnapoill~d h ~ n i  10 Air,h;iiiiii;iii. Ihit~ig !him hy his i v i i i l h  I i m  
livc ilkiy\, :m1<1 rclci~sed Ihim al'ter s i s t e c ~ i  iii,~nilic. Cr;ii S. Sinill> & S<,iisd Mchlic~,ial. 
Ai,q~~v,ot1 1'~~Il.s /lurk O ~ ~ Y , S , Y ~ ~  it, 11.5 ll~t,z~i.~, N.Y~ 'fi~ncs, Soly 7, 21106 ~ ~ ~ ~ ~ ~ i l ; t l ~ l c  :!I , WU'LV. 

ny~io~c~.coo~!?~lO~ili~7/O~l~~~st~li,~l'ri~~/O7i~tp~i~i~l~~~~~! i- ikorcl-slogin', 
2 ,  I .is1 ~il' l s s i i ~ \  t c  Hc < 'un~~ t i ~s~ t l  i>iiring !tic Exiui>i~alioii (11' 111ii SCCUI~ I'criodic ltepori i d  !be 

1J11i~cd S l ~ c s  &ol'An>~t~~ic;t: ltcsl~~~nsc ,~l'tl,c Linilul S~atch of ~ ~ n ~ c ~ ~ i c ~ ~  32 37 l211061, ~a~'~til~thlc 
;a1 .-wwii..iis m i ~ ~ i o 1 ~ . c l ~ i l ' r ~ s ~ 2 l l l l ~ ~ / ~ ' A ' I  M;iyS.~aii .. 



T l ~ e  ~ x ) ~ t - O / i l  legal re5pon5e 

'The tortorc lawyers went into ovcnlrive iii the wake o f  tlie Scptctnhcr I I 
attilcks, producing n flood iif docl~ments  in ;I remiit-kably short time. As an 
at-tiole in 111c N r ~ t ,  York 7iine.s explaiiis. 

Tile adii~~nis~l-ali(~n's 1cp;il ;illpi~xicll I,, tcrri,i-isoi bcpao to cino-ge i l l  lhe liisi iilrholeol 
iiayr ;lliei- Scpl. I I ,  ;is ilie oliici;~ls i i i  cli;irgc ol' key ;igcncics e n h ~ ~ r ~ c i l  thcii aicics to 
conircii~i A! ();~CCIR'S threat with hold in,agiii:,tiiiii. 

'~I,eg;~lly, l i ~ c  w;lli.hwotd hccilolc ' l i~r~vatd-le:i i , i i i~~,'  '' siiiil 3 l'i~rnici. iissocii~le Whilc 
Iioiise ciiiii~sci. Briidhrd l5ei-ensiln, "by wliiuli cverylii~dy niciini: 'Wc w;iilt to hc 
ogj:mssii*c, Wc %'itail L C  irtii~ i-ish\."' 

'l'tic challcngc rcsiiondcil iimong y<ionp l:iwycis wiio were sctlliiig i i l i c r  impol-ta~li 
posts ;it thr Whitc Iloli~e, lhc li~stice 1)cp;i~loii~nl :ind othci. ;iFcncie.'" 

As ;in exarrrple of  "ii~rw;ird-le;~tiing" leg11 str;~tcgy, ihc article citcr ;UI 

01.C mei~~i inuidunr  hy lo1111 YOII on l i r~w to iivei-ci~~ne cor~slitutir)n;~l i~hjcc-  
lions to  the use (if military ibrcc against lenorists will~in the IJS. f(3r cx;implc 
"to raid or att:~ch d ~ c l i i t ~ g s  whcrc (el-mrists werc thoi~glrt to  hs. despite risks 
that tirird p:irties could be killcd o r  i~i jorcd by cxchangi .~ of  fire:"" Yoo wnltc 
the memo just ten day\ ;iSier Scptcinber I I .  The article explaii~s that "1;lwycrs 
in the iidiiiinistlation look the sarire 'f~>rw;iril-Icaninf' aplxvai.11 10 making 
p1;iiis fbr the tcsri>risls they lhoughi would he captured."'" 

I<cI;ited to the "S<>rwai-d-lcani~ig" "ratcgy is what Ron Suskind relkrs u, 
:is "the Cliuney I)l)ctrine" or "the one percent dihcrrinc." allegedly fill-mulnted 
hy the [IS Vice-PI-csidenl i l l  November 2001. In Suskind's w o r d ,  .'If 
tlrere was even ;I one percent chance of tcrrurists getting ;i weapon ill' 

niass destriictio~i . . . the linited States i r ~ i ~ s l  now act :is if i t  were a 
c e ~ l ; i i n t y . " ~ ~  '.It's not ;iboul our  ;inalysis. ill- firldit~g a prcponderancc of 
evidence," Suskind quotes Chcncy as  saying. "h ' s  :tb(hut oor  r c ~ ~ ~ i ~ i s c , " ~ '  
Suskind asscrts that the Clicilcy I lnctr i~ic  f<~roicd thc giiidirlg principle in tbc 
War on Terror. It c;rsries far-rc;rcliine iinplicatioiis k)r the intcrroc2;itio11 

,s rin, <;oldet,. A/ii'r 7'c'rmi; <i  Sr'rt~c'J I<~'w'riiiii,q i~ / 'Mi i i io rv  i ~ i i i .  N.Y. Tiiiii-r. Oi-loher 24. ?004, 
A I .  ni Al?.'l'lic l ; ~ u y o i h  wcrc poii1ic;rl c,inie#i.;ilivcs, a i i~s i iy  vi.ici;$os oiti~c I:c~lo;tliil Scriciy 
m d  c l c r k s l ~ q ~ ~  nil11 J ~ ~ S I I C C S  Sc:8iia :and ' T ' I ~ ~ I ~ I X ~ ~ .  ~8txI Ju<Igc l , ;~ t i t t~~$cc S~II>L.~ZII:I~I SOTI>C S , > L ~ F C C ~  

for lix ar1,cIc s~alccl 1 1 ~ ~  111cir '.slr29!cgy w;#s :#Is<> 41;tpcd 1,y t ~ ~ ~ ~ g ~ l ; ~ t ~ ~ l ~ ! ~ ~ !  politic~~l ; ~ g c $ ~ ~ k ~ ~  i t>ai  

hzal rcI.iii~cly l i i l l u  lo do will! I'ipbti~ig leii<>issiii." stlch ;is s i r ' r ig~l ie i~i i~~ creciilii~i, pi,wci ilod 

Ikillin: IJS rohmi~sioo ri, iiiicrii;,lioiiiil 1 : i ~  lbiti. 
" liiid. ' T i ~ i i  incnio 1h;ia no1 vci lhreii rclc;i\r.d or 1c;ihcd. "' 1 1 ~ 1 i I  

ticking time-homh cases arc the one sitltatio~r where many people w h o  
othcrwisc balk at torturc reiuctaii~ly accept that hret~king the taboo is mor;illy 
justilictl. 

'I'lie most crucial portions of tlie "lhrwzrrd-1e;lning" slfiuepy - which  
iilcludcd 11ot [inly interrogation issncs but rnilit:try trihilnals and the iipplic- 
ability of the Cicncva (?onvcntions ;is urell - wcrc formnlalcd in near-total 
secrecy hy a stn;tll group 01' like-oiinded Adn~iuistnilion lawyers, intention- 
ally cxcluiiiiig anticip;ited disseiitcrs in the State 1)epsrt111cnt and ihc SAC; 
~ : o r ~ > s . ' ~  Indeed. when the cliicf SAG ofricers of itre h ~ i r  military scrviccs 
lealacd i!i thc liyhcc Memi) months ;iftcr the Llct. they responded will1 
Sorcclhl criticism ;ind harhcd reminders ih;it "0l.C does not represent tile 
scrviccs: thus, undcrst;mdahly, concern for scrvicememhers is not rcfiectcci i n  
tlleir 'The chief Air 1:orcc SAC; letililided the Secretary of tlie A i r  
Force that "lhc use 01 the 1110re extreklie i~itermgation tcchnicliies simply is not 
how the US armed forces have operated in recent history. We h;tvc taken tlic 
Icgirl allti moral 'high ro,ld' iii the conduct of oitr military operations 
regar(licss of how others m:iy operate."'i (This, by the way, is exactly the  
kind (if inoral rcrnindct- that 21 gotid 1:iwycr ought to  give clients.) Nevcr-- 
ilicless. whcrc in past adnrinistl-atioiis O1.C weighed in oiily aftct- relev;rnt 
federal agencies had ;~ddrcssed leg11 questions, now the 0L.C "frcqtiently liad 
;I first and final say.""' 7'hc Ul~sh Administration took pains to bypass legal 
;~dvice it did not want i o  hear, and Vice Presiilent n i c k  Chency's l ead  
counsel, [)avid Addington, was pnrticularly suspicious that JAGS are loo 
i t ~ d c ~ ~ i ~ d u i t . "  In 2006 it emerged that DeSensc Sccl-elary 1?onnld Rumsfcld 
had quietly signed off on a torture-pet-missive working gmup report withotit 
ever notil'ying offici;ils who ohjectcd to i t  (and who were in ihc working 
group), including Navy gcncr:ll coonsel Alhcrto Mor;~.  Mora 11;ld argued for- 
moiiths  g gain st crucl o r  degr;~ding intcrnhyation techniques. He thouglit hc  
had won his argu111en1 whcn Defense Uepdrt~~ient  general cooi~sel Wil l iam 
f laynes  wrote a IJS Sen;~lor  th;~t tlrc military worlld not use ahusive tactics. 
But Hiiynes, who had prcv iou ly  approved intimidation with dogs, fiirced 

/ 3 (ioi<lcn. Ajrcr ?i ,rr i r ,  ii .S<w,r,i lltll.riiiiiq (01 .Miiiiii,:i i.riiv. supm ilnle 28. :a! I ?  ti. 
34 Mcii~<,r;iiidoln iroii, lliip;~dicr iiciicr:ii Kevin M. S~iiikiil~lev ilISMC1 l i ~ r  Ihc iiciiei;il Coilnicl 

,if llie Air  1:oli.e. Fcblnirry 27, 2007, rcpciiilcd i t ,  Tlir 'Toilom I~ch ;~ le ,  supr;i oulc ?. ;ti 3x1. 
/i h k $ ~ > ~ > r a n < t i u ~ ~  irmr~b M:t,i<>r C;c$~cfi~l hck I,. Ribws I'u liw Sccrtl~try o r  IIIC Air Vorcc, l~?l>ru:~sy 
5, 2thi11, r<.pri,>Ic<l is, 'Tllc 'T<,~I , , I~C 12c1>:,tr. su,>r2, "<>IC 2. a1 378. 

i t ,  (ioidcti. A l t o  ?iv,i,,: ,Scc,rcr R,,ii,riiia,q r,/'Mi/,lo,). i ~ i i s .  ri~pi;t ~niilc 28. ;a! I?. 
' I  C'hiim I<;~$:~K~II. Cl,~,,v<,$'.v (;i,?, (IS Ncws & W,vlcl itctx>rl, May X!, 2tlll(~, ~,v~til~tl~le ;>I 

-: w w w . i i r e e ~ ~ s . c i i i n / t ~ s n ~ i ~ ~ s / t ~ c i ~ ~ s / i ~ r l i ~ ' .  According t,r Iliig;%v;%n, 
Aditingio~i 11;ti lircii ilic oahi pou~crl'i~l and iotlocnliai ofll~e l ~ ~ i l u r c  lawycis, a vicw conlii-mcrl 
hy m;isy s<>uii.r\ i n  J;mc M,tyur's ilcti~ilcd ;\riiclc oil Adiliogtan: 1;inc Mnyci. ?%c 1lirl~li.t~ 

I',nrer, 'Tlic New Yorkcr, July 6 .  ?tll1h. iiv;~il;ihlc a t  ~'www.ocwyi~rlicr.cani/f~i~l/~~~~~~~~~I/~~rli- 



nudity. a n d  slccp deprivation, o ~ i l ~ ~ ~ a i i e i i v c r c d  Mora3"n tlrc words U S  
~clx)~- tcr  Jniie Mi~ycr .  "L,eg:rl critics within the Administr;~tii,~r had been 
i~llowcd ti1 think that they were cngziged in a mcaniogl'ui proccss; hut t l~c i r  
delibcri~tions appeal-cd to liiivc been largely ;In ;~ca(leinic exercise. or. worse. 
;I cl~al-atlc."" Nor did Ah11 (iliraih c l ~ a ~ i g c  thc Bush Adininis t r ;~t io~is  desire to 
hccp politically indspe~r~lci i t  JAG (>Ricers i,ut of ihc dvisory  loc~p. h i  
l e y i o n x  10 Abu Ghririh. the US Co~lgrcss  c i ~ ; ~ c t z d  legislation thal plr)hihited 
Ilcfeirsc I)cp:~rt!i~ent officials i'l-oin interl 'eri~~g with .JAG ol'iicrrs offering 

10 i l i d e ~ 3 ~ l d d e t  legal advice. ilui ;~ltIiirtigi~ I'rcsidcr~i R u s i ~  rigncrl tlic 1egisl;r- 
tion. his signing statement implied that ihc cxeci~t ivc ),ranch would trot abide 
by these pn~l~ ib i t ions . " i  

'l'lic post-911 I 0l .C: used llrc cai;lstriq~lic to adv;~ncc an extriiordiirai-ily 
iniilitani ver-sii~ir of cxeciitive silpremiicy ;In agcnda that, cvcn IhcSore 911 1. 
had prci~ccupicd Yoo, Chciicy, illld A d d i ~ r g l ~ ~ i . ' ~  .111st two ~ e e k s  ilficr O/l I .  21 

Yix) mcinorandunr conclu(led "that t l ~ e  I'rcsidciit has tlrc plcn;li-y con\titu- 
tional power to  t l~ke  sucli ~nilitnry actions as  lie d e e n ~ s  iieccssilry and 
appropriate to  respond lo tlre tcrn)iist attacks upon tlre ilnitcd S k ~ t c s  on 
Septeinhc~- 11, 2001.'' No statute, Ire ;iddc(l, "can pi;rcc uny liinits on the 
l'resident's dctcnnin;~t ions  as  to airy terrorist threat, the an~oont  of inilitary 
lorce to h e  used in response, o r  Ihe irrctliod, timing, sntl iiatore of thc 
res~?onx".l'liese decisions. under our  (:onstitution, ;ire for the President alone 
to makc:"" Tliis hold ilssertion prdigorcs the  l iyhee Mcmo, bcci~ose 
i t  clearly iinplizs that the tlccision whctlier to torture would tic "for the 
f'resideirt alonc to make." T h e  conclnsion rci~ppeai-cd in one ol' the Byhce 
M c n ~ o ' s  n o s t  corilrovcrsial sections, which algiied tlrat the crimin;rl laws 

38 Mor;l\  b:itilc i c  dc\cnhcd in Jonc Mayci, ,i,i,i<il.! 0 1  iitt, Piwiiigr,it: i l i i ,  Mi,ml,. Thc Ncw 
Yoikcr. t~cliii~;iiy 27, Ll!06, I ;ti ~ - ~ v w w . ~ ~ e w y r ~ i k c i . ~ o o ~ ! f i i i . l / c ~ i i ~ ~ e n ~ ~ ~ i l i c l c s l  
lihl1227l~i fticl :.. llay>lei's ;ipjvuval is ill TI'. rilpi;i now I ,  ;at  237; ilic lisl iii icclriiiijiio be 
r ~ c ~ ~ ~ ~ ~ ~ ~ ~ c ~ ~ ~ l ~ ~ t  i q  i n  'TI,, ;!I 227-28. 

''' M:~~>cr ,  l ' i t c ,  Mcmr,, \ t ~ l , ~ r t  ,n ,>tc ,  38.  'i-IIC w<,rk~mg g t o ~ r p  r c l ~ , , ~ , ~  is i n  'TI,, ~ 1 x : t  I I C > I C  I ,  ;a, 241~~.3S~I.  
.,I, 

I I . ? ' .  $6 7 I 5148. ;init 8037. 
SL:CLC$IICXI~ oa) v g n ~ n g  ll>c K,>s~:sI~l W. I < < w ~ ; # > I  N;~ti,m:,I t l c l c r ~ ~ ~ ~  ,\i~tI><,x.i,,;~l!,>~~ /\cr lor t ~ i s c ~ ~ l  
YC;N 2005. Oci,>hci- 28. 200.1. av;iil;ihlc iii ~ * w w l ~ i g l i t ~ i . ; ~ t ~ ~ . c ~ ~ ~ ~ ~ l l i h r ~ ~ ~ y ! d ~ , c l i c c . ; ~ s ~ ~ ' ! D ~ l ( ' l ~  
= l i ; l : l 2 5 ~ ~ 4 6 l ~ 5 5 ~ ~ c ~ r l 1 ~ ~ l ' ~ ~ = l ~ ~ ~ ~ ~ ~ ~ ~ l l 9 ' k 3 A b 1 ~ ~ ~ l ~ l ~ J h ~ ~ 3 A l 1 ~ ~ c ~ i ' ~ . 3 A l < ~ s c ~ l l & ~ ~ ~ ~ =  .. On Ut~sh's 
ifit of iipning si;ilemcois. scr Charlie Ssi;igc. I!e,ili ('iiaiiri,,yl~, iiur~d,cil.i 01' Lnivi. U,,SI,,II 
C;lrohe, A p t ~ ~ l  ,311. 2i111<1. ; $ ~ ~ ~ l i l : t l ~ l ~ ~  ~ . ~ v ~ ~ ~ ~ ~ ~ . l ~ ~ ~ s ~ ~ ~ ~ ~ c ~ ~ ~ ~ ~ / ~ ~ c ~ ~ s ! ~ 1 ~ ~ l ~ ~ ~ ~ ~ ~ ~ ~ ~ i c t ~ ~ ~ / 2 t l O 6 / i l ~ ~ ~ / 3 i i /  

l,,,ht, <.l,;,lt~,lg,.\ I , , > , , < I , ~ ~ < I S ~ ~ , > ~  I > , & ' s ~ !  :. 
~'' I n  ;an :crlicle :ttx~tlI Addit~gton. < ' l ~ i l m z  l<ag :~ \ ' :~  \+riics, "'i-1,c 'Jll 1 ;al18ch\ l ~ c c i ~ ~ n c  I I I C  cr~~cihlc 

l r , ~  ilic adl , i i i~ir l~; , l i i i i i ' i  coilbi,,iln~ciii 1 0  irsli,sing picsideoii;~I pi,ui.r iand piciogiilive." 
i l ; ,gavm~. '.~ilxa now 37. Miiyci likcwiic r>~~l , l lav~ri  111,ii Addinpi<,ii ;iod Ilib h i h i  1)ick Chclicy 
boib hclicvc ih2,l ihc preiidcncy liail heel, wroegly we;lkeoc<l fiom 1 1 1 ~  U i x m  ;idiiiiiiisll;~lioe 

on. M;iyei. 77ir I l ihi i ,t l  Po,i.o. s u ~ m  m>,c I 7  
. I 3  Mctnor: tn<It$~~~ iron> J L I ! ~  <'. \ ' tw 'l'i811,!ll>y FI:tniptu~, l>cpttty r , ~ g ~ : ~ s t , l  I,) t l x  lP rc~ i~ lc~>~,  

Scpic~i ib i .~  25. ?OOl, icprinicd iii TI'. i l l p i ; ,  ini~ic I .  ;it 24. 

against torturc coiild not be enforced agaiilst interrogators authorized b y  the  
~rcsident.;" 

One o f  the first steps the Administration took was to strip Geneva Con-  
vention protections li-om Al Q i ~ e d a  and 'Tnliliao captives (:I position evcn-  
tii;iIly i-ejected by ihe St~preinc Court in lone 2006, when the t'i)urt heli-I thiit 
coiiilnon Article 3 o f  Geneva applies in the War on Terror i ~ n d  I I ~ ~ r e f ~ r c  
l?rotects c \ , c ~ ~  Al Qleda  cal~tivcs).i5 Sn laon;iry 2002, Of*: concluded ihnt tlic 
I'rcsidcnl lr;~s unilateral ;~uth(,rity to  suspei~d thc Cicireva Convcniions. aiid 
that cl1stom;Iry iotanational law (wliich incilrporntes Cicncva protections) 
has n o  p i ~ r c h a e  on US dirn~cstic law - a dccply contn~vcrs ia l  p(isition 
favored b y  soinc conservative ~ ~ c a d e ~ r i i c s  hut ncver accepted hy mainstrea~lr 
lawyers or the S~ ipremc  ~ourt:'" 111 any evcnt, two memos argned. ihc 
Gcncv ;~  Conventions d o  not apply to Al Qacda ur the 'l'alihu~i. bec r~usc  
Al Qacd;r is not a state and the 1alih;in were unlnwt'~~l combatants.  'Tlic 
P r c s i d c ~ ~ t  quickly adopted this p o s i t i ~ n . ' ~  However, the Prcsidel~t ;~dded.  
because "our Nation has been and will continue in he :I strong supporlel- o f  
Gc~icva  and its principles . . . t l ~ c  United States Armetl Forces sh:~ll continue 
to treat detainees hunranely and, to  the cxtcnt appropriiite and consistent with 
tniiitliry nccessily, i n  a oranner consistent with the principles of  (;eneva."" 
Critics q i~ ick ly  noticed that this order applies only to the armed fi~i-ces, not 
the CIA, and th;rt the plrrase "consisteirt wit11 military necessity" crcates a 
looi>hole ibr  lrnrsh interrogation. The c:~rcfuliy crafted plrrasing, whiclr 
makes the document superficially appe;lr more protective of dctainces thiur i l  

;ictually is, was more Irandiwork oS the White House tnrlure l i~wyers .  A Sew 
~nonths  later, Attorney Ciencri~l Gonzales qualified the pn)tection even inore 
drai~~;itic;illy when hc stated that "hurnanc" treatment of devainecs need 
co~rsist of  nothing more than providing them food. clotlring, shclter, and 
iiiedical a r c .  4'1 

Stripping away (icncv;~ protccti(~ns iir)m the detainees was crucial lo 
all the l'urtlicr work of the torture lnwycrs. It was esseniinl that as few 

I I 
~ ~ ~ ~ ~ , ~ ~ ~ ~ i i i m  illin l a y  s liyhcc I<, A I ~ C ~ ~ , ,  11. (;,,~,.;~ICS. A U ~ , , ~  I ,  21102 iiyhec 
Mcmol,  rcpriiilcd in 11'. \iipi;t inatr I ,  ;at 204. 

1 5  11;~11~,1;tn \' l < ~ ~ ~ ~ ~ ~ l ' ~ l ~ l ,  1006 1.exk S t85  (JL~IIC 29, 21106). at 7 \ 2 4  I>. 

,:,, 
Mviiioi;iodiill~ O,un Mylicr lo Ciosriilus. I ; i i~i~; i iy 22. 2002, rcpiii~lcd io  TI', iopr;t oolc I .  ;at V l ,  
'13. 112 13. 

" Ihid.: ~ncfnoraildilie (soin lcyliec 1 , )  (ii,o,,;$lcs, t,cl?iil;liy 7, ?iI(l?, in TI'. iq"." IOU'C I .  a i  136: 
Mcii~or;,n<liiin irolii I'ic*idcnt Bosli iha Virc I'rc\iiicol ;tiid otlicr oifici;\l\. I'chiiiaiy 7. L(Kl2. 
i,, 'TI', st,,>,~a ,,<,LC I. (,I l34~~:Is. 

.* " l l i d  ;at 135. ,,, ... 1 I s 1  i t  i I M I  3 1 .  1 1 3  llrai lie erpcul, dci:iitii.ca lo bc iicatcil 
Iiuinoncly. As yoti lk~~ow, tlie lcml 'biiiiiancly' liiis iiu jiieriic lcgal ili:lioititin. A h  a lpolicy 
~ X M C I K  I wt>t!l~l cleiinc Ihulr~ttnc lrc;~ltncn~ :as ;, t m i c  lcvcl ~ ~ i ~ t c c ~ ~ 1 1  I r c ~ ! l ~ ~ ~ c ~ ~ l  5hiu inciudc\ SLLCII 
tiiiiigs :as icxxl. s11ci~er. cliiil~iog. and i~ic<llcal c;irc." Wiiiieii iespoliic oi Alherii> K <bini;,lcr [ t i  

q~,ciiions pmcd hy Scnalor iduanl ivl. Ke,hnedy, qiieriic,n ff15. J;ii>c~;iry 21105. 



detainees as possible he classified as prisoners o f  war onder the 'fhird Geneva 
C:onvention, bccanse POW status protects the111 #not only li-on1 torture but 
l i o ~ n  all h m l s  of cilercivc illlestioning. Indeed. Article 17 provides th;u 
"~lrisoners ol' war who rcCus~ lo aoswo- lrlay not he thlei~tencd, insolred, or 
exposed to u~lpleasant or disadvi~ntageo~is treatment of any kind." Stripping 
away common Article 3 prrrteciions against torturc and hurnili;~tiot~ was 
equally essential i f  harsh intcrrogato~-s werc to avoid w;~r c r i l ~~es  charges: ;IS 

we have seen, violations of common Article 3, like grave h-eacl~cs CIS tile 
(;cncv;~ ( ' i~ i ivent i i~~ts.  werc w:lr crimes ondci- fc(lclal law. Bybec and You 
;~rgucd that because the global war i)n terrnr (the "(;WO'r") is inteln;itir~n;~l, 
colninon Article 1 docs not :lpply, hcc;ruse Article 1 is limited to amled 
ci,nllicls .'not of ;iii intcr~tational cl~ar;rcter."~~" (This is the i1,terpretation the 
Supreme Court eventually rejecled in Jullc 2006.) Thcse c;srly opinions set 
the st;lgc lilr ttlc tOltllre IIICIIIO~ thlt iilil~jwccl. 

The Byhee 'I'orlure Memo 

IJoqucstion;~bly, the Uybce Memo i s  the most ~rotoriotis o f  llic I~CIIIOS and 
advisory opinions dealing with abuse of ilct;rinces. According tu John Yoo, 
tire lnclrio was written hecause the CIA w;1111cd gi~idancc on llow f211- i t  could 
go interrogating higtl-viiluc A l  Qaeda dctainccs; the Uilited Staces had 
already captured Abu Zubaydah, believed by some to he a top A l  Qae& 
le;~da-." Apparently, the C IA  wanted to go quite iBr. Ahu Zobaydah's captors 
rcpofledly withl~eld pain mediation from him - he was wounded when he 
was captured - and the C I A  wanted to know wl~cther it would he illegal to 
waterboard h i ~ i l ? ~  Evidently, eager as V I A  inlerrogati~rs might have hecn to 

'" Memoiiiiali~iil Sroii, l a ?  S. Hyhce to Alhziti, (ion/aIcs ;,i~d lV i l t i i i l i i  H;iyilcs 11, laiiuary 22, 
L(lll2. TI', wpra no ie  1, v l  X5-~8'J. " oil i8i tei i~icu o i i  l;mnLlinc, supl-;i lii!lc 5 

\ >  Lion kt<> Nal1:t el  <*I., <)~8~~.sli~1rrirz,~ '7<,,~ror . S ~ d . v ) ~ ~ ~ ~ ~ l . s  in o il<wk ,!rz,i ,Sa,rr<wl iV~,rl<i, N.Y. ~ ~ ~ ~ ~ ~ ~ s ,  

Miiicli 9. LOO?. at A t :  I~oog l ;~s  Jeiil K Ihiiil Johosi~~ii, W1,iie Hi~sii .  i:o,t~l,r Nc i ,  i ' i i r h . ~  t i t i  

l r ~ r ~ ~ r r ~ ~ , s ~ z l i ~ ~ ~ ~ , s ,  ( ~ / l i ~ ~ ~ ~ l . s  ,S,,?. N,Y. Titnc\, l ~ ~ n u ~ t s y  13. 21105, ,\I. ,416. SusLir1<1 rcl><,rts ihtit 
%iihibyii.ili ~cccivcil iiislbiaic i~ii.dici,l CZiic. but qualeq ;i ('IA ol l ic l i i l  wlio s;>id, "l!c icrcived ihc 
lineit iiicdical ~tuciiliiio oil l l le 1iI8llicl. M e  go1 liltii iii vcty gc,i,d lic:ilili, si, we coiiid start 10 

t i , i t i~ ie Irioi.'' Susi\ii,tl, iui,ls ni,li. 31. ttl IIWI Siiskiiiil silso dcicribes " IC lh  i)ircci<,j iicosgc] 

'i'cncr's ~noclihs oTpicsuirc oil his I c p l  lcsii i" i u  pcl-iiiil I iarib iu~ioiogiii ion. Iliiil. i ~ t  I 00  I. Scc 
also l h l i a  I'rlcsl, Coor'rl ('lA I'rosninr WiiIi.sti,ri~li Ncu. i;,rmr. W,~sli. I'i,il. Ilcceii~hei 30, 
?INIS, :it A l  (~ iesc i~h ing aggressive poalioiis i;iGcn hy C ' I A  lawycis). 'I'lie Zolxtydslr i n~c r -  

iogiilioii. howcuer. i i ~ovcd  dissppoiolit~g: %iiliiiydiili proveil n c r i  lo he t i  big iiah ~ ;a11 1;RI 
rpcc~;t i i r l  <in A1 Uaeda i l i :~r i ihed 1,illi ;as :I nicelb;io~igrcci guy. "Sue L.oiii\ i j i  the Iohhy of 

(.. ni.r.li . .. ' s I';~hce, s1,ohing 1h;ioils.' Soskisd. a1 100. IF!i~tlieinioic. Ihc u'ar iiia;iile. lhiii. 9 5  U(I, 
Ill. 1 l y  I " 1 1  I 1 1 y 1  s , ,  . 1 l l  I,,it ,,,,Iy ;,f,i.r l,.,nl, 
~orcinig:iiion liad rioppcd ;ind inicm>p;iliirs \wilrhrd lo it dilkrriil tz~ctir. ;argiiiiip irligion will, 
Zohaydiih. lhirl. a1 110-17 Silbkii ld's zici:ilitnl cootiiidicts I'iesiileni Hoslr's ;issciiiclii ihai 
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take the gloves ol'f, they werc unwilling Lo do so withont a lcgal opinion 
to hack them up. OLC did 1101 disappoint. But ii would bc a mistuke to 
soppose ellat 0I.C was zicting on its own: Lawyers and othcr officials in the 
White I-louse, the Vice-l'residcnt's oti-ice, and the National Secul-ity Council 
also veltcd the torlicre menlo." 

The liyhee Merno provided ~lr;~xirnurn rc;issiirance o f  impunity to ~ncrvoiis 
interrogators. I t  concluded that inilictii ig pl~ysical pain docs not count ;IS 

to]-turc until the pain ret~ches the level associated with org;ln failure or death: 
tkt t  inllicting ment;~l pain is IawSul unlebs the intel-rog;rtor specificr~lly 
intends i t  to last lnonths or years hcyond the interrogation: that u t i l i ~ i n g  
techniques known to he pi~ioful  is not torturc unless (he intcm)g;itor speci- 
fically intc~ids the pain to be equivalent to the pain accompanying organ 
failure or death; that enforcing criminal laws agairlst l'residcntially author- 
i rcd torturers wortld he unconstitutiona1: that self-defense it~cludes torturing 
helpless dctainccs in the 1ra111e of  national delcnse; and Urat tofluic in the 
namc of  national security rrlay bc legally justifiable as thc lesser evil, through 
the doctrine of neccssiiy. 

'l'hcse conclusions range l lo l l l  tllc doubtful to the loony. Some can he 
su~~ported by conventional, i f  dcbatahlc, legal ;~rgunrcnts. Tliese include tile 
analysis of mental torture, which has some suppurl i n  the language of  tile 
statute, and the disci~ssion o f  specific irrler~t, where 01,C seizes on one of two 
standard readings oC the doctrine but, q ~ ~ o t i ~ ~ g  authorities quite sclectively, 
ignores the othcr. 

Otlrcrs, I~owcver, 11;1vc the mat1 logic of tlie Queen of  llearts' arguments 
with Alice. The analysis o f  self-defense, for cxample, inverts a docLrinc 
perilritting litst-resort dciensive violence against assailants i~r to  a ratioiiale for. 
waterboarding hound and helpless prisoners. OLC cites IIO cooventional lcgal 
authority Sor this inversion, lirr the s i ~ l ~ p l c  reason that there is none. Although 
OLC claiincd to hasc its an;~lysis on (he teachi~lgs o f  "leading scholarly 
commentators" (again: "sonre comrnentalors"), in lact there is only olic such 
commentator, and OLC l'latly misrepresents what he says.'" Although 

" a l t c ~ i ~ a t i v c  inlern,giil!oi~ pi-occdorcs" wcrc "ncccss;iiy" l r i  bici~h %uhayd;il~. Bush speech. 
sL,~lr~,  ,,<>,c 18, 
Ihn:, I ~ r i c ~ t ,  ('l,1 l Ju t ,~  tiur.d, ~ c ~ ~ i c s  1/0Id, W:~slb. I>ost, J ~ X I I C  27, Lll(l~$, AI 

5.8. l'hc coiliincntalc,r i s  Mic1i;ici S. Mooic, l i i rr irw aiidrl ir  lfaliii~i-r o/ ' l lvih,  23 Inr;tcl I.. Kcv.  ?80, 
123 (l'J89). l l e i c  i s  wlial O1.C says: "1.cadiilg sclio1:irly coiiimen1;il~~rs helicvc il ia1 i n i c r ~  

rogaic,o o i  r i ic i i  i~idividuais using ~ocila~ilz ih;il might riol;,ie Ilhc ;inti-tortuic slatt i ic) woillil 
b ~ 1 , ~ i i s l i l i ~ ~ I  ilildcr 111~ doc~riile o/sc~~-~~cIcIIsc.~"~~'. ~1111111 inole I, :at 21 1. CIIIII~ tt i  MUIIIC. Ai l t i  
lhcrc is what Moore : ~ c ~ ~ ~ ~ ~ l l y  s;~ys ,XI tit? l>;$pc OLC' c$lc+: ' 7 h e  l i , e r<~l  l,z+$' ~ ~ J ' . s ~ ~ i / ~ ~ l ~ ~ ~ ~ ~ , ~ ~ ~  ;,$ , J ( J ~  

oi,oikibI~ in jssr ( f i  ilceir iomirc .  Bat lie pliociplc ii l>coveicil as IIX mi,l;~i h;~sis o i  the defcssc 

may hc ;,pplii;ihlc" (elapl>;iair adclcrl). 1JI.C st;ites t11;it "llri di>uirioe bell-dcfcilsc" ivo~rlcl 

juslify toritire, wlieic Mooic says, cjiiitc iiter:illy. Ihe opposilc. Nulc ;also t l ic  d i i l c i c~~c l :  hi~i\\cen 
O 1 . r ~  :ibsertivr ''w,iiId tic justilicr ;mil Mooic's c;,otioos "iiiiiy hc a/>pl~~iihlc-l 
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Profcss~li-s E r i c  Posncr and Ac1ri;m Vc r~ i reu l c  q r ~ i c k l y  p ~ ~ h l i s h c d  ;1 W t i l l  S r i - r r l  

. l o i ~ n i o i  011-cd dcscr ihing Ihc M e m o ' s  arguments as "st;~ndanl lawyerly t i re ,  
. . 

rout inc  stiiff."' theirs was a d is t i~ ic r ly  m ino r i t y  v i e w  that seemed p la in ly  t o  

he an exercise in po l i t i ca l  da~ i i agc  ci~ir t in l . ' "  B y  o rd i~ ra ry  1;iwyeily standarils, 

the i3yhcc Mcr i ro  was. i n  Pctcr Br<~ohs 's  word\,  " lcxioi i l  i ~ ~ l e r p r c ~ a t i o n  r u n  

arriok - less ' I i iwycr ing as 11sua1' i l lan tlre work  o f  soine h i ~ n r r e  l i tcr;oy 

c i c c o n s ~ r o c t i o i ~ i s t ~ " ~ ~ ~  I<vcn l ire OLC - irfler Jack C;oldslnith (;I so~irctirnes co-  

i ~ u t l i o r  ol  P r o i c s w ~ r  1'11sner) l o ( ~ k  over li-OIII l a y  Hyhce - d id  i111t reg;ilrl i l rc  

Uyhee M c m o  as stand;~rd 1;iwyeriy ihrc. l ir an unustial move. i t  puh l i c l y  

~-cpudi;~ted tire M e m o  a few rnonll is ;~ f l c r  i t  was I c i~kcd .  

'I'his i s  n o t  l lre place to offer a dclai icd ;~n;rlysis (11. tire Ryhce M c n r o  
(wh ich  I havc done c ~ s c w h c r c ) . ~ ~  To i l l i lstrate i l s  cccentr ic i iy,  1 w i l l  p i c k j u s t  

t w o  exaniplcs:  the organ-tai111i-c def in i t ion o f  "severe prin," and o ~ i e  cur ious 
por t ion OS i t s  discussion o i  the necessity ilcfcirsc. 

'The amazing t1c1 :~h(>tlt the organ-l,~ilurc ( le f io i i ion  is 0x11 Y i x ~  n ~ r d  h is  c i l -  

authors lh;ised il on a Medicare  stalulc ihal  has ~ i o t l r i n g  w l i ; i t r~~evc r  to  do wit l r  

lor t i l rc.  ?'he statute dc l incs  nn emergency mcdic ;~ l  c t~nd i t io i r  as onc i n  w h i c h  

soinconc expcrienccs synlptoms thnl "a prui lent lay person . . . c i ~ u l d  I-eas- 

onahly cxpcc l "  l i l iglrt indicate "serious i i r~pairrrrcnt to  bod i ly  liirrctions, o r  

serious d y s l i ~ n c t i o n  (11- any hc~ilily o r g ; ~ ~ ~  o r  ~ ~ d r t . "  The statiitc specifics that 

sevcrc pi t in i s  one such symptoirr. I n  an cxqu is i le  cxcrcise (IS legal l i l rmal is tn  

run amok, i h c  M e m o  in lc rs  ihat pain i s  sc\,ere on l y  i l it is a! the l eve l  

i i id icai i r rg an  cmergcncy n ~ c d i c a l  condition. 'l 'lic authors s o l c t ~ ~ n l y  c i l c  a 

>. l i i i c  Po\ocl & Adsi;iil Vrrnlcl,le. A "?utii~n," M~wili~ i i ~ l i i  1,s lonaoi,$ f'r,ri,:i. W:ill St. I.. 
I i i ly 6 .  ?OIli. 

5,, lirc Uyl,ci. Meioi~l;iiidoiil pri~v,,kcd a fliiiiy o l  ~.,irnincoI;i~.y, :~lmosi cniikcly oeg;tlivc. Aloog 
WIIII my mvr? paper l.dwr,!ii.~,~~, 'liw!!<r<,, ~tzd  1ivt licki!a,q A ' < I ! ~ ~ J .  18, 1 ' 1 1 ~  '1'01,v~c I jc l~~i tc,  SLIIIL:~ 

iiaic 2. hcc, eg., Sulic Aligcll, l i i l i i c r ,  li,riirrp, a!ei iWiqirriii rM,,,iioro,i,i(lil or flip L)O,I C ) / / k p  q/' 
i,,,,q<!l 1',2,r,!,$,d, I8 (?c<>. .I l.c!!?tl ~ t l ~ ! c ~  557 l ~ l l ~ l 5 I :  i < r c l ~ ~ u ~ l  1%. 13iltlcr & I)cllc\' ,%. V;tgls, 
.Sp,~rl<ir,,e 1.mq: r o  i'<mvc,r: I~dbb'ye~~.? u?zd Tt~rrt(r<,, A L l  I,. 68') 12lIO4). K:ttl~l~c<m Cl.wk, i<rlri<.~d 
I$,s,,ei Kai ln i  h ,  riic Ol.(' ?)~i!iin, M~,iiioui,iiiii!,i. I I .  Niil'i Sec\iviry I.. & Pcll'y 455 (201i5): 
K,nl~Icc~~ ( ' I r k  & Ji~lic Mcrti?\. ~ l ' o r i t ~ r i ~ ~ , ~  !h<, ixns: .Tlw .la<.sli,.,, l ) , ~ ~ ~ ~ , r , ~ r ~ ~ ~ ~ , ! ' s  l.g,,x,>i I'O~J. 
!orr,o!z.$ otz ~ ~ J , < , ~ ~ , J , S < I I ~ , > ? I .  Wtlsll. 1 '~~s I .  ,101,c 20, 2Oll~l. z!t 13~3: ~ ~ l ~ v i s t ~ ~ ~ ~ l ~ c r  KUI,, 1 7 ~  i ,~ ,~vy~~r,s 
Knot,, ,Srt,: (',>?npi~t.it? tu! lbrIur<,, in '7 '11~ 1'1rIt8r~' I~ lc l~~ i lc .  ht~l>r:t ~I,>IC 2, ~ $ 1  2.81: Jc!,scly~~ 
IRt,<k,~h, 'r<~r,,,r<,<i i.,~L!,,i l i l i? i< .s: Ti,<, l<<d', <,/',i,<, l;<,>,<,r!#?,,,,,,, ,<<Iv,.Y<>~ it, ,I,<, w,,r ,,,, 'l',,,~r<,r,., ,,I, 

77 1: ('oli,. I.. I l a v  I (2llOhI: Ivlic1i:icl I). I<IIII\SLIY, ?in-ii<vY~/: i<r,~ci i i i i i ,  I'i,wi,i, i)i ( ; C O  I.. s. 
1213 (2005): l lr~heil K. Viscirer. i .epi i iAi l i , i r ,~ o h  Miir-01 I'r,i,<,itit'r,. 19 ( i c ~ i  J 1.cg:iI Mliic\ 
225 (2006): Jercniy W:ildroii. I'oincn' i i iz i i  r l ic '  f?,iiirnr,ri l i i i i . :  ,ii,ri,n,rnr<l,,~,ri /i,i. ihc Wizire 
lli iriic. Ill5 Ci,liixi,. I.. IRcv. lhSl (21105): Itiiiii Wedgwixril & H. i : t i i i i .  W~,il,i.y, i.ii,v uriri 
'l',>r!tdr<,, W;tll SI. J.. SL~IIC 28, 2004: W. Hga,llcy Wcr~clcll, l.,,,yc~l i~l i~r<..s <,r,d ~ i w  .Sq~~,m,io,r 01' 
i i i n  iind Mi,,iii.s. '11 Voincil I.. Rcv (17 ~LllOil. 

Supl-erne C o t ~ r t  decision to  show that Congress's use o f a  phrase i n  one svatutc 

should h z  uscd 11) interpret i ts meaning in anotiicr. Mon ths  latcr. when 0L.C 
wi thd~.cw the Byhec  M e t n o  and subslituted the 1,evin M e m o ,  the substitute 
memo rc jcc tcd this argument aird po in ted out the obvious: that the Med ica rc  

stiltute w;~s a d e l i t i i i i ~ ~ ~ r  o f  ;In emergency mcdical  condition, riot 01 severe 

pain, and the di f feret~cc ill context precludes treating il 21s ;ill i ~ i i p l i c i t  dc f i -  

n i t ion  o f  sevcrc I'hc o rgan -h i l u rc  definition. per l~aps more  t11:ln any 

other po r t i o~ r  o f  the Bybcc M c m o ,  invo lved i ; ~ w y c r i ~ i g  tlrirt cannot be taken 

seriously. I t  seeIris ( l h v i o ~ ~ s  that 01,C 1;lwycrs simply did :iii clectrotric searcli 

OF tl ic phrasc "sevcre pa i r i '  in the U n i t e d  States Code and came up w i t h  the 

1iealthc;irc s k t l ~ ~ l c s  (tire on l y  IIII~S other than lorturc-related slatutcs i n  the 

cntil-c Code 1 0  c inp loy  the phrase). 'l'hen they decided t o  see h o w  c lever  they 
cou ld  gct. l ' l r ~ ~  result is a parody of legal  analysis. 

T h e  d iscuss i<~n o f  ihc necessity defense i s  hizzrrre for  ;I di f fe rc l i l  reason. 

l>ooked a l  dispassionately, ~rcccss i ty  c~ft'cr-s l hc  sliungesl dc fe~ rse  o f  t i ~ r t u r e  on 

normative g l r~unds .  'i'lre necessity delense ,justilies o lhcrwise crimin;i l  coir- 

duct undcrtakcn 111 prevent a greater evil, and i n  cxtrenie cases i t  i s  at  least 

thii ikirhlc !hat torture ]night he  the lesscr evil."" 

However ,  the Byhcc M e m o ' s  authors were trot coirtcnt t o  argiic lor ti le 
possibi l i ty o f  t l ic  iicccssity dcfcnse. 'They also threw in ;rir ; i ~ -g~ lmen t  t11;1t even 

tlrougli i l re occes.;ity dei'cnsc is ;iv;lilahle to  lorturcrs, i t  w o u l d  not  i iecessarily 

be  av;iilahlc i~i ci~scs of abort ion t o  save a woman's lilt..'" A t  this i x ~ i n t ,  l hc  

$5, l r v i i i  Mc~iio. i i ~  I ' h t  'loniiic 1jch;ilc. aiipia noti. 2 .  ;ti 107P01(. ootc 17. 
6,) I slri~iiid : i i a i l  nr~re. bi,weicr. lliut ilic claiiii i11;ii tlrc nccciiiiy detciihc ir ai;iilahli: Snr Lhc cr i i i le 

01' iiiiuirc ri~irs li;t~ly cooiroiy lo i l ic  ol'i~ci;ii i,13ini<~~, o i  ihc ilniled Siatrr goveiiliilenl is iis 
1991) report to [he I IN C<,nrinitiec Agiiion 'i'oi~ili~.. ;i fist thitl ilic Byhcc Mcmo clax~se\ no1 1 0  

oicnliiio: "US 1;iw i~oiilsins ~ i i ,  pmi i i i o~ i  pcniiilli~ig otheiwisc pioliibiled ;at\ ~~l ' lor lorc o r  ,illrci 
crilcl. inhoinnii or ilcgra<liiig 1re;ltmcnl or plliiisl?mcnl lo bc cmpioycd i,n gioilnlis of uxigciit 
circ~c~,is~;inccs (Sin cxnniplc. duilsg ii 'si;,te oI'pii1,lic ciiicrgeacy') or on ixdcrs fn,m a siiperioi 
,~lficcr or jiiihlic nill~ovily." A\,ail;thlc :at ~ : . w w w . s l ; ~ l c . p i v l ~ v ~ ~ ~ l g I ~ ~ I ~ ~ ~ l l l ~ ~ ~ ~ ~ ~ ; n  r i ph l i l l o~~  
t i . t t 1 ,  'l'lic Mcnio a l \ i i  ignorcs ;t Solireme (howl opinion dcciilrd jusl thice nri,iiliia 
c;iiiiei asrcrti~ig ihai i t  ii. ;in ',ilnn ijiicsiioii" whcllicr ihe ncccssily iicreriic i\ c\,ci nvai1:ihle f o r  
n l i c l c n ~ l  crilnt wiihoot l l lc  \t;llillc ~jiecifically ~ni;thiiig il ;ai';iii:ihlc (;,n<i thc ('irnil'i l;tngs.3gc 
sitgpcsih ihiit the ilnbwci migill liirn oiil to he o i i )  tj,?ileil Slates v. (ktklaiid (';inn;ihi, H i i y c i '  
C'oop, 5~32 11,s. 4x3, 4911 !?I101 I. 1 ; $ I > ?  gr~~lcS~11 I,, M:trty I.c~icr~11i~81 lo r  c:%Ilinp l i lcsc ~ 1 ~ ~ ~ ~ ~ 1 ~ ~ ~ ~ ~ 1 ~  

, , I  ,,>y t,,,~k,li<,l,. 
h i  I$yiici: Mcina, in '1'1'. $iipi;i iiiiiu I. ;ti 200. In  ;ailililion 10 i l  1~l;~Ianl pi~li1ic;~I p;ie<lel-ilig, i l le  

;,rgilmcot i s  also ~;irhled to rl,c poi111 u i  inc<,hcrcoce. Wbcn ('ongreii e r i x i e i l  the CIS anti. 
ikliit~rc si;ililtcn, >I hi,~:alencd CA'i"s dciinilion o i  loil~im. Wheic;is ('AT dcit~rrs lei-lirrc ;is the 
iiiiiictios 01' reveru p;iis f i i r  reasons such a s  iiilcoogalion, iolimidiaion, piioiih~neol, 0s di+ 
cri#~iiiiiiii,ll. lllc I;S siiltulc ilir,ps lliere ic;isoni ;loil ti;iiis lnil~iri: icg: t i i i le~~ o i  wily il is 
ioflictcd. ('wngiea dcci~lcd l l l n i  ;ill loiiilic i s  criitrinal. sol jilst t~~ i l l l rc  f i n  ceiinio lcasiliis. Is 
~ , l l ~ c i  word\. ('ongri:is cvi~ier~tly co11c1odi.d ihni oollrii>g can jihtiSy t,,nilic. 0 1 . C '  rczidq llle 
(',,ngiri~ioii;tl tmci~d:ilioii ioiCA'1"s 1;iagonge io  llre i,pp,i\iie way, c<jiicliiding Iktl "('c~egieis 
1x1s not crj>licilly niiicli ;I ~1cIermin;itii~ii <,I' viilite\ vis-ci-vis loitorc." 'Thir acnlcncc i s  0p;aluc 



partisall political nature of  the dociinicnl hccomcs too obvious to ignore. It 
is the 1iii!me111 when tile cll~ck strikes thirteen. Opposition to abortion was 
;in a~- t ick 01 fililli in the Aslrcnrft J~nslicc L)epartnicnt. and ;~pp;~rcnt ly  the 
OLC lawyers deciilcd lo try o r  I "two-fcr" - 1ioi only prirviiling a 
~iecessity de fense  for tol-lure. hut tlirirwing in ;I clever hip-check to  S<rrcst;~ll 
airy pt!ssihility t l ~ i i t  their linniliwork might he com~iiniidecred I(, justil'y IiSc- 
savi~ig ;ihortions if :I legisi;~li~re ever v i~ tcd  to  o~itl;rw thcm, liven ahorlioii 
~ I ~ I X ! I I ~ I I I S  a r c  likely to  Ix11k ;it the thought tlrat tortiire 111ig11t he :I Icsscr evil 
Ilr;~n ;ibirrti(rn 10 sxvr ;I motlier's lifc. Hui this was the concli~sic~n thi~l the 
Old(: aiincd 111 rjrescrvc. 

'The Levin Me1110 

But Bybcc's is  not tile irniy tortore menro that deserve\ similar j i~dgments .  011 

the cvc oi' Alherto (klnz;~les'h ci~nfirnrati~ro hciiring as Attorney Gcncr;~l.  ihe 
Justice llepnrtnlent abruptly withdrew tlie Bybee Mcmo and rcplace(1 it with 
another O I L  opinion, the  l.cvin ~ c n r r r . " ~  0L.C lawyer Ilanici 1,evin vehc- 
iriently derrounccd torture, rell-acted Hyhee's specific iiiter~t analysis, rejccicd 
Ihc "irrg;~o fililurc" tiefinition of scverc paill, aiid no longer argued that i t  
would he unconslitutionaI lo prirsccute I'residcotially ai~thori/,cd torturers, 111 
all these respects, thc Levin Mcorir souotlcd inore modertrte tlrair Hyhee. and 
perli;lps restoretl a rnc;lsul-e oicredihili ty to  the 0I.C. R~rtlicrmore. the Levin 
Memo does not i ~ ~ d r ~ l g e  irk stretched. hiz;irre, o r  sophistic:il arguments - with 
one striking exception I s11;rll note shortly. 

1tc;rii closely, howcvcl-, the Levill Mclno rntikes oirly minirriurn cosrnetic 
charigcs to {lie hits of 13yhcc tlral drew the worst puhliciiy. Levin does not 
point o i ~ i  the weakncsscs in Byhee's criniiniil-(1efe.nse argomcnts; he simply 
never discusses lmssihle deknscs  to  criniiii:~l chalges of tortiire."' l'he memo 
likewise clucks the  presiile~itial-powci- question r:~tber than ch~inging Hyhee's 
answer. And. altlrough 1.cvin cxplicitly c o n t ~ l d i c t s  Byhee's c t rnc ius i<~~i  that 
pain 111i1st /he excruci i~t i~ig  to he s c v a e ,  cvcry one o i  tlrc Mcmo's illustrations 
of "severe p;iinn is. in fact, cxcrocinting: "scverc hciitings to the genitals, 
head. nnil othcr pi~r ts  o f t l i e  body wit11 lnelal pipes. hrass hnucklcs, hatons. a 
haseh;ill bat, and various other i tc~iis;  rcmovnl of  tccth wit11 pliers . . . cutting 
off . . . fingers. pirlli~ig out . . . fingcrn;~ils" and si11iil;ir :itr~rcities."" 'I'hese 

aiid cliimsy: il is 1i;~nl !I> ipeiik clcarly whco y i ~ i i  ;ire iialginp. i'lrc iicri ienieiict is cvcn uorae, 

horderiiig gil~l~ciiaii: "I i i  fix!. ('in~gicss rxplicilly ii.ii,ovc<l cl'iiiris la ic i i~c,vc ~r,ritcre irlrlll 
ihr uiiyliinp 01' valiicr pcrmilicil l,y ll,e iicrc\siiy i1cfl:nsc" 

h! l i  i r  iepr~,diii.ed in 'l'lic 'l',,iliiii. I>ch;iir. siijrl;i inole 2 .  :it 361. 
6 1  Ilc does c k ~ y  1I1;1l "ilicrc 1% I I ~ ,  icnrcjilioii i!oilci 1l1c sl:~ii#tc liciiliiiiirig t o n i ~ i e  8 % )  1,c orcd i),r ;I 

'pooil ieasoii."' lhiil. at 176. 'I'lhn i i i i p b i  he rc;~il l o  su!,:.ril tltal l l~c iiel'cilrc* ill' ~icccssi~y and 
scli-dcfcnsc ;arc iin;~v;~ilal~lr. h i i i  ilic ct,oicx~ suegciii <iilierwiii. 

'''I l h i d  a1 3hU. 

barhasic illosir;~tions arc the oiily operational guidance 1,evin has to offel. oil 

how to tcll when pain is "severe," and they obviously suggesl that mililer 
tcchniqucs ;ire iiot 101-Lure. Wliilc I.evin's legal reasoning m;irks ;I return t o  
normalcy, tlie opiiiion provides amplc cover for inten-ogators wlro "mcrely" 
walcrhonrd iietainccs o r  deprive them of sleep for weeks. Iiideed, Lcvin 
s p ~ i f i c a l l y  states tho1 11e has ~'rcvicwcd this Ol'licc's prior o11i1iio1is 
addressing issues involving ireatmcnt oS dctai~rccs and doles/  not helievc that 
any o f  thcir conclusions wonid he dillcrent under the st:~!id;rrds set lilrih in 
this ~r ic~~ io i - ;~n i tu i~~. " ( '~  l'his incl~rilcs ;iriother, still secret, Aogi~st 2002 01.(1 
opiniun on specific inlei-rogntiirn techr~iqucs ilscd hy ilie CIA. hclieved to  
include waterhoarding."" 

indccd, a[ one poiiit ihc Levin Mcmo indulge\ in the kind of fi-ivolous 
st;itoti~ry intcrprct;~tion that was the hallmiirk of the Bybee Mcmo it rcpl:~ced - 
and that is a c;ircliilly cralled paragraph tli;it rcads a noiiexistent word into 
t l ~ c  torture staiiltc which would render it ioapplicablc to watcrho;~rili~rg.'" 
Recall that tlic torture suitutes delinc torture to incluclc boll1 severe physical 
I aild scverc physical suffering. Waterboarding, hy duplicaiiiig ihc  
experiences o f d m w i ~ i n g ,  would PI-csumahly fill1 under the "suflkring" prong or 
this definition rather than the  "p;iin" prong. And tlic so fk r ing  irrust indccd h e  
scverc: iiccordiiig to CIA sources, Khalid Sheikh Mohamnied. the arcl~itect o f  
911 I .  "won the ad111ir;llion irf interrogators when he wiis able to last between 
two aiid two-and-a-Ralf rr~inutcs hefore hcgging to confess"; CIA agents w h o  
onilcrwen~ wotcrhoi~rding 1111 broke in less than fiflcen sccirnds."" 

I:ntcr tire Levin Mcmo,  which concludes that "to cirnstitute tortul-c. 
' s ~ v ~ r i ,  ~ > h y s i ~ f i  suffering' would ikave to he a conditioo oi' some extended 

(15 lhiii. a1 362. naie X ,  
<,h Sec OI>PI?W,~ \IIIICII,PIII O/ . S ~ t i i i i ~ i .  i'~ii/ I*iji<i it1 fit(. PP~.V,I,Z~PI . S , ~ h c o n ~ t ~ ~ t f r ~ ~  l l i i ~ r i i i ~  o r ,  

Mil~!<u.) ('<>?,!!,$i,$,\<,>,8.%, I>c!~a;rztm,.~ n~zd ltt!<~rro~<,riot, l ~ r ~ ~ c ~ ~ d t ~ r ~ ~ . ~ .  July 14, 21105, itvailahlc ;$I 

~www.iuii~~le.gov/-icvin/iicwsr~io~ii/icleeiieecfi~i'~iiI=Z4~l6ilii (rclLili~>g lo it sccood. slill 
hrcrci. Byhec i~icii>oiaiiditrn). Uiiih Adoiioislmliai1 ofilcials also smicd rbai M~cl>acl ('Iicil,,l'f, 

1tri.o 1hc:id o l  ilic Jii\lice i>cparilncril' C~iinii ial  llivisioii, ci,i?ciilrcd oii llic qccond Hyhec 
~ i ~ e o i i i ~ : i i i ~ l i i i ~ ~ ,  wl,~c!i rep<ilicdIy pcroiiiied w;ilerl~oiiriliog. Iliivid lolin+los, Ncil I.ewis Kr 
130t$$las SCIII ,  .S<,cur;ry N<,r,timv~ i;o~jc ,t,f~,i,<, I,> !I,<, (C1.A. T<>r!,,rc l.<ttr.v, N.Y. 'TII?c$, 
J z i z ~ ~ ( ~ i r y  29, 2llllS. ~ ~ v ~ ~ i l ~ ~ l ~ l c  ztl ~ ~ u u w . ~ ~ y 1 i r ~ ~ c ~ . c ~ ~ ~ ~ / 2 l l l l 5 / l l 1 ~ 2 ~ ~ / ~ ~ ~ ~ l i i i c s / 2 ~ J l ~ ~ ~ ~ ~ ~ c , t ~ i ~ ~ 1 l " p ~ ~ ~ ~ ~ .  
u~;~nled: lK~i=Sl l~ i~Xrn=8l~?hIa9dl  1 i38c4;ii~cx-12i~474i2ll0Krjiiiiii~rr=rs~~~icrti~~~~t , 

67 I ;am gi;~lil't>l io Mnily 1,cih:mi;in hi lpoiiiiisz < > i l l  llir ci,nncciion heiwece 1111s poriV,n 01 ilic 

l.cvin Meiia, ;and iviitcihi~;~iiling. S6.c Lcdcmino. Y i i .  if'.! a h't,diroir~<,r: iV~iroiliioniitii., 1.5 

lot.iair,, li;,iki~ii,aiicii~, Ouloher 28. 2006. :~vaiinlilc ti1 chtl~i: / lh;~lhin. l~l~rgsp~i1.coo~/?00~i/ l lW 
ycs~i is~iai  hntixici wnlcibonniiog~is.li~r~~t.~ 

,,h f3si;$n lC,>s?, & I<icl~;ird l ; s~~osi l~~,  (;[A ',A IA,r,vlr I!zt<,r~~,>,$<<rt~,t~ T ~ ~ ~ l ~ t ~ ~ ~ ~ t ~ ~ ~ , ~  llc,.\c r;l~c,l, All<'  News. 
Ntrv 18. 2005. ;,v;i~l;thle ;a1 ~~liilp://:il~ciicws.g~~.~~~~~1/WNI/l1~v~sli:i/sry'~i~l=l32LXhh& 
]pge=l ... 0 x 1  tllc imian,enl CII KSM. scc J;iincs ilise~l. S m c  OF W:u Tllc Sccici Hiiioiy ol'liic 

( 'IA aiiil llic Hu<h A ~ l ~ i ~ i o i s l i a l ~ i ~ o  12-33 (?tWl6) IOsrn ;,i%crrs I1i;tl CIA ;(gents isllicled 
liui~dicds of ;ihiisci c;lrh wcrk in KSM, iind qiloles one sollrcc wlio <;(id l1i;iI i i  w:t\ ilie 
;scuiillli;iii<ra ol'sii iii;tny iibosrr lliai in;alc tlie iotcin,~r;ii~iin [sogiiiiii lniliii?. 
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duration or pcrsislcnce as well as inteiisity.""" 7'h. '11 would exclude any 
technique that breaks victiir~s in a matter of seconds o r  mi~rulcs, such as 
wllicrhoarding. Rut in Pact, the torture siatute co~rtains no mention whatever 
o f  "cxteniled dtrr;~tion o r  persislencc." 'This is cspeci;illy striking becausc llie 
s1;ttute docs slatc lhal ,?IP~II(I/ p21ill itilci slifkrillg 111tlsL lle "j)r010ngctl" 10 

c i~oo t  as ti~i-till-e - l711l il never says that physicill p;rir~ o r  suffkring ti~usl be 
~xolongcd.  'l'he notliors (11' the Levin Mclrio simply mitile up the duratioii 
rcquircmcnt r ~ n t  of  whrllc cloill. 

The Beaver Menio 

Ncxl consider thc  n ~ c l n o r a n d o ~ ~ ~  wriiten fin- rile IIeScnsc i>c[~orInlcnl hy I..TC 
I)i;lnc Beaver (a J A G  legal advisor at Guitntioarr1i1), rln the legality o l  spc- 
cific intcin>giltion techniqoes. Like the Byhec Memo,  I3c;lvcr's war written to 
rcspond IO a specific reiliicsl hy intcl-rogators w l ~ n  were having 21 hanl time 
"breaking" a high-v;~lue A1 Q a c d ; ~  dctuincc; i t  was  thcn forwarded lo lhc 
l'entilgon. In this c;tsc. the dctaincc was Moh;~in~xic~i Al-Kalitani (or Qaltinni), 
one (11 the so-called "twe~lticth hi.inckersn who tried hut failed ti) p~trticiprtc 
in 911 I .  Kahlani was detained at (;uanIin;~nio, anil in 2002 ;I series of 
r e t ~ u w ~ w w ~ t  li-om Gun~it,in;ttno to W;rshiiigti>n lor  apprt~v;~l  of harsh intw- 
r o g ~ t i o n  techniques."' Eventually, Kahraoi was subjected I<, a n'ide v;ll-icly oC 
scxuitl humiliations, intcnsivc sleep dcprivatioil (20-l~oitr-a-day intcrri~gations 
l,r 48 out o l  54 ddys, intcrruptcd only when K;thtani's pnlse-rate plum- 
incted), and months of isolation. l i e  was shot up with lhrcc-and-a-half bags o l  
i~itraveiioiis f lu id  and forced t o  urinate on hi~iiscll: leashed and made to  d i ~  
dug tricks; thrc;~tencd with working dogs (a lcchiriqt~c specifically nppn,ved 
by 1)eSensc Secretary Donald Ruiirslalci, wbo closely follnwzd 111e inter- 
rogation of Kahtani7'): straddled by a female interrogator whr, t;iunted hi111 
;thour tile deaths of  other Al Qacda members; ~ r l i ~ d c  to wear a l l~ong  on 
his heall and a hra; strippetl naked in front of womcn; ;rnd bombarded 
with ear-splil t i i~g "ft~tility music" (thc Army's tcnn)  by Mctailica ant1 
Britney ~pears . "  i\ subsequcnl U S  Army repoil co~rcludcd that lrolre of thcsc 

,,a> I L C  I 1 :  c 2 ,  I 7 'SP, \tipla oolc 1 .  ;at 223 28. 
" Micb;~cI Schercr K. Mark Hcniiimio, lVitii1 Kiirzr.s/ciii Kiic,i\,. Salonconi, April 14. 20i)h. 

;irail;tbIe ;!I ~- :www.sa lo i i . com/1 i i l ~~ l~~ i~1 i1se iL l l l l ~~ lO / l4 l~ i~ i i~ iny l i i i dc i  o p l i i n i l  . 7l i i i .  ziticic 
is h i e d  on aii Army iss~xc1or~ge~iel;lli irpoli S;iloo oh1;iiiied ll1i,>iigli1 llic liiced,lii~ ,,j 
Infoiin.tlioi, Act. 

I ?  1-hesc lrcli~iiqiici 1;incl llic A9iity.a j~irlgiaei~i ib:%r lliey ivurc ;iplimvedj arc dricii1,crl iii tbc 
Army', uwn mlii,ii. ihc  v?~c;,Ilcd Sciiiniill Rcpoii. si~>r.$ nnlc 17. M i , s ~  of Il l is  repoil iciiiiiiiis 

cliissificci, hiri ;t tiiiriy-p;tge \uniinaiy h;~s been iclc;t\ed :mid is av;ul;itiie at - .www.ilc~csseli i~k. 
milinewsilii121105ii1~1111511714i~pi~rlpd~.-.. Sac ;its<, ,\iiii,ii X;8y<rin <,I 01. 1,iiidi. ihc hilrr- 
rn~otion o/'i)~ini,ir~r 06.3, and Oi.cqii.s/i?,,n iiri lr~r~~no,~oiioi~ Log,  botli iii T l n c  Mag., Julie 
211. ? 0 0 S  llie ii,rced orinalii~n i \  dcic~ihcil iii thc liiilei iisticl~". hut  lioi i i ,  ilic Schi~itdl Kcport. 
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techniques is .'inhumane."" (Nor is "futility mosic" the most hizarrc 
(;u;~ntinamo tactic: FBI agents hzivc reported seeing intenogators force 
detainees to watch liomosexual porn movies?') 

S o ~ n c  of these techniques, inclutiing tllc dog  threats. lending detainees 
around (111 a lc;~sh. placing women's iindel-wear on dclainees' heads and 
forced nttdity, migrated lo  Ahu Cibl.aib, whcrc soldiers memorialired t h e m  in 
photos that soon hccume notorious thn)ugIloitt illc worlil. In Cieneral Randall  
Sclimidt's words, "Jusl Sbr the lack of a camem. it would sure lixik like Ah11 
(ihraih."" (:ompelling evidence suggesls that lire migfiltioir resulted when  
tile Gii;lnt:inamo cominailder, General (;ci~ffrcy Miller, was sent to Iraq to  
"Gitmoize" intelligeiice opcl-ations there (althoogli Millcr denies il).'" If so, 
the implicalions are cnorlnous: it would incan th;rt Abu (;hi-aib docs  not 
represenl ~ricrely the sponiancoirs criilles of low-level s;tdists, but rather the 
onauthorizcd spillover o l  Iechniq~ics dclihcr;rtcly exported from (iuanthnamo 
to Iraq as  a hi@-level policy decision." l'llat would irnply a dirccl c ;~osal  
pathway connecting the advice of tile torture lawyer5 lo the Ahu Ghr-aih 
ahuses vi;i General Miller. (A foi-mcr State 1)cparlmciit official traces the  
policy back to Chcncy's tlien general counsel 1)avid ~ddington."?  

Beaver lahelcd her memorandnm a "legal hricl" on counter-resistance 
stralcgics, and a brier rather than an impartial legal analysis is indeed 
what shc wrote. Beilver rightly ohserves that ilnerrogadons m u s ~  irrcet US 
constitutioilal stand;trds under the Eighth Amcndmcnt. T o  identify these  

7 %  Scliiliiill tlcpiin, hupra oolc 17. 
'' Sec daciiiiieiiia ~ ~ 1 ~ 1 ; i i i ~ e r l  ilniler ihc 1:rccdoiii oi lof<,iinuli , l i i  Acl hy ilie ACI.I:, avaiiahlc ;$I 

cwwu.ucIii.oig/toni~rci)~i;t.-.. 
" Qiloted io Michael Sclmrcr & Mark Bcnjiliiiin. \iiliiii note 71 
Ih i;inicr Ktrpinslii. Ihe cammandci of lhc Miiii.iry I'nlice unit implicnteil in  rhc Ahu Gliraib 

abi~scs, cliiiiils ll i i t l  Gci~crirl Millcl- lolcl lrer lhis joh war I,, "(i'l'MO-ire" or "Gitoioizc" Ahii 
Glsiiih; Millcr ilesics bc cvci useil ihal phraac. Mark Ueiijal~iiri. Nor So Fosr, C;eneml. S;rlrin. 
c i l i i~ .  Mticli 7. ZOiJ6, ni,;iil;ihle at  ~ . : w w i ~ ~ . s a l ~ ~ o . c ~ ~ ~ ~ ~ ~ ~ 1 ~ ~ s l f ~ i i t i 1 i ~ l ' ~ O O h l ~ J 3 l o ? l .  generati 
index rip.l~ii~i1':. Howi.ucr, llie oi;iiidnlc Millcr reccivi'ci froln Ruoisiicl was t i>  rcp1iu;kie Iris 
Ciiliilii iiilciiigciicc successes in li;,ci. l o l i n  H;iiiy <,r iil. 7Bc Roo1.s i~/'livri,w, N C W C U ~ C C ~ ,  Miiy 
24. 200.1; scc also lasli Whilr, A r m y  Gen<,riii Aili~oi.~,ird ll.<i,i,q 1)iisi i t r  Ahu (ihnzih. Ol jLc r -  

li.il(/ii,,$. Wnsli. Posl. July 28, 2005. it1 A18 (Icsiimoily hy lop MI' opemti,ini oificei at Abo 
<;lil;iili ilrar Millcl- "wac sc~il over By ilir sccrclniy t>f  ilcknsc lo iiike lhc>i iiiieilog;tli<,o 
Iccheiquca ihcy uicd ;a\  (iii:!i>vdix,mo iiny ;~nd incorporate llicm inlil lraij'). 'l'hc Fay-loncs 
Itcpori ,rli Abii (iliriiib likcwisc ci,ocliiiies l h a i  i r  is liorsihlc ili;ll ioleln~gaiion teclieiqi~cs h;\d 
iuiigr:iled ih>ii> (io~iol(li~ai~,o lo  Ahu (iliiaih. TI'. rtiliia o,ile 1. ;at 1004 And Uonald Konisfelil 
biicfcd Miilcr oo liiv I>cp;tii~oenl i l i  Llcfciisc's working group tcfii>il oe istcrrogiili,,i~ tech- 
111qucs Mayer, 'lh~. Mozio, supra sole 38. Acc(irdinp 1 0  olic relcasctl tli.laiiic?, ill$lliiics 

iei.c#tvcd !lie worst lrcii i~~ieni during Millei'\ coiiilliiind a1 (iuaei$i~;i~no. Micliellc Norris, 
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standards, she analyzes tile 2 Supreinc Court decision iliifi.son v. 
~ c ~ i l l i n n . " '  H~rilvon addressed the questiol~ whether mistreatment of pris- 
oners mrist cause serious illjury to \'iolatc tire constitutional prolribition on 
cruel arrd unusoal punishment, and its answer is no: even ininor in,jurics call 
violate tile Eighth Amendnrcot if guards ir~llict ther~i ihr no good reasoll. (A 
good reason wo111d cr~nsist of subduing a violent inmate.) Rcaver's :ln;llysis 
of thc case virtiially (lips it upside down, ;lnd the message she dra\vs ~ I - O I I I  

lllrdsow is that nristrcalnrei~l is unconstitutional only i f  there is no "gooil fail11 
legitir&l;ite gcivernrneot;il interest" at stake ;tnd the interrogator actcd 
"n~alicioi~sly or sedislically for the very purpose of c:liising 11ann."~" 
Obviously, any intcrrogation technique, no inatter l~ow brutal, passcs this test 
if the iilten-r,g~tor~s sole purpose i h  to extract intelligence. Heaver inverted a 
Sulxcnre Court decision designed to broaden tire pnrtcctioos of priscincrs and 
read it to n;lrrow them dramaticiilly. 

And indeed. Bcaver proceeded lo lcgitirr~izc every proposed tcchoirluc, 
including "the use of  a wet Lowel to induce tlrc misperccptio~l of suflbcatioil" 
- ;I version of warcrhi,arding. Oddly, I3eaver adds that "Tire usc of physical 
contact wit11 thc detailice . . . will technically coilstilutc an assault," 
but irn~r~cdiaicly goes on to "recoininend that the pri~poscd 111cl11ods of 
iirterrogation he appi-~~ved."" 111 other words, ha- inelno on the legality of. 
interrogation techniques conclu(ies by recommnending govcrnInent approval 
oi' a felony. 

The Draft Article 49 Opinion 

Alia- Jay Bybee's dcp;~rture, Jack (ioldsmilh, a distinguished University of 
Chicago lirw pmfcssr~r (now ;I ilarvard law professor), took over thc lea- 
dership of OLC. Goldslrrith took several courageous stands against 
Adininistratiorl hard-liners. stands lor whicli he reportedly had to withstand 
the fury of David Addington, Chcncy's volcanic general c~~unsel ,  regaiied 
by many as the hartlest of hard-lincrs." As early ;IS Dece~ubcr 2003, heS~~rc 
the Ahu Ghraib scarldal and the leak of the Byhce Menio, Goldslnitlr 
advised the govemmcnt not to rely on a March 2001 memo hy iolin YIIO 
{hat had directly influenced tlre 1)efcnsc 1)epartment's working gmiip 
on And i t  was under Golds~uith's leadership tl~at O1.C 

' 5 0  I S .  I ( J .  ""TI', s i l p l s  iloir I ,  ;?I 23,. l l>it l .  kt1 235. 
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repudiated the Byhee Memo. Some regard Goldsirrith as an unsung hero in 
the torture debates. 

Nevertheless, Goldsoiith too drafted a niemorandum that excmplifie.: the 
kind of loophole leg3lism I ohjcct to in thc other n~emor;lnd;r. (Let me 
enrlihasize, however, that Goldsmith's draft was never given final approval, 
and that could indicatc th21t <iul<lsmith thought better of it.) Written in March 
2004, i t  conce~rled t11c question of whether detainees in ll-acl could be tem- 
porarily sent out uf the country for internogation, despitc plain langu;igc i i i  

Ariiclc 49 of the Fourth Geacva Convention stating: 

Individuai or nlass ii~rcihlc transfers, as well as dcpiin:ilions of.protcctcd persons iron, 
occupicd Len-ilory Ill the tcn.itory of lhc Occupyiilg Power or to thai of any other 
country, oi:cupieil or iiol, arc prohihiled, regnrdlcss oS thcii o,otive.*" 

Goldsmitl~ divided tlie inenlo into !via sections, one on whether Article 49 
would prevent IJS authorities from deporting illegal aliens in lraq "pursriant 
to local imlnigration law," and one on whether removing pmtected civilians 
fror~i lraq Stir interrogation violates Article 49. 

In answer to the Sirst question, Goldsmith contends that the drafters of 
Article 49 coold not have meant to hiiu the removal of illegal alic~is urrder an 
occupied svate's immigrnltion law. That conclusion sounds unconlroversial. 
But we shouldn't forget that during World War 1 1 ,  the remov:~l of illegal 
aliens under ;in occupicd stale's imrnigri~tion law included deporting stateless 
Jewish refugees from Vichy R-ance to death camps in the East. The Viclry 

c o n i l ? O l l S l ( l ' ~ / ~ i t v e i - t i i i ~ ~ ~ g ~ ~ ~ ~ i - s ~ t ~ ,  which also providcs a usehi chio~icil 
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1.rvin's.lctlcr rncnlioiti. lhat lwcnly-fooi tiitcn-ognlioii tcchoiqoes arc still iappioved: ihe 
imp1ic;liion is lbai ilic Yoo mcmoii~odiim olaycd lcchi>iiliics iliat 01.C no toiigu approves. *., . ilie iVtoliinjiinri I'o\r repons that Goldsiniib iisd wiilteli icri opii~ioii fivc iiioiitlis e;~ilier 
conclodtng thai a glrosl dc1;linee ozirncil Raslhi~l could riot hc icmovcd fiom ii;a~. Ily ih;ti tinre 
rlic CIA hail iiiready sphiitcd K ; i h u l  nwiiy lo Alpliaoisl;m, and ;airel <ioidsaiitli's opiilios ihcy 
i~uickty rt:uillcd liim l c r  l l i lci .  A c c ~ ~ ~ i l i i i g  10 iili i ~ i ~ ~ l l i g e c ~ ~ e  SOUI.CC. '"That i-i~sc st;liicil 11ic CIA 
yiimmcrirrg I,, J~iziicc lo gcl ti helrei nlciilo." 1 ) n i i  l'iicri. Mrrrlo /.ecr (./A liikc lleiaUlr<,- Oer 
<!fh7z11, Wiks11. I'iisl, 0clobi.r 14, 2004. A t .  A21 tlowcrci. I'iofeasol. Ch,ldsiiiith liaa iiiO,r,lird 

mc tlxii i l i i i  accoonl is hcriiiosly dcfcctive: ihcie wis oo pmvii,i>s ii,ernii ihc ioliic. a~,( l  I)C 

did 1 1 0 t  g i v e  iil 10 ariy prcssoic. (I'iivate e-mail co~iis~uiiicuii~~~~~, Aogusi 27 ;lad ?9. 21106.) '1.11~ 
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govcrnn~~i t  and ihe (iernmn occupation authorities in;~de a point 111 begin- 
~iiiig with stateless Jews, i n  order to lit the dcponalioiis under the rubrics (11 
ininiigration l ; ~ w . ' ~  It's a little hard to helicvc that thc drafters of Articlc 49 
wa-c oblivious to the Nazis' studied policy of using iin~i~igration law to 
hcilitt~tc the ilepor-t:llio~i of  Jews to ~uscliwitz."' I n  this matter. :I little his- 
torical sense would perhaps have givcn scant moral clarity to the rolc of 01.r 
in approving tlrc re~noval 01 "illegal :rliciis" h m  lr;lq. (;oldsrnith's ;irgllmelrt 
woold liave icgalized tlic dcport;~tioii of Anne l.r:ink. 

1 4 ~  that nr:ltter, Goldsinith never questions wlicther Sol-cihlc I-emov:tI by 
IJS forces of foreign captivcs taken in Iraq ;~ctually ~ P S  accord with 11-aqi 
mmigratioi~ law. It doesn't sound terribly likely, unless snme co~iscicntioiis 
4mericrin lawyer hastily rcwn~te Iraqi irnmig~ltioo 1;iw. Without the itnar- 
iculateil prciiiisc thnt Lhc [IS interest in Article '$9 is rn,thing more tkian 
earning its inrplicntions for iminigration cili'llrccin~nl, this poi-lion 01 the 
nemo has iio poini - unlcss, pcrhaps, "enforcemcilt of imniigralion law" is 
hc legal hook OII wliicli rendition (11 foreign i~istirgeirts hangs. 

Goldsmith then turns to the ijvestion 111 whethcr Articlc 49 forbids sending 
l r ' ,  nqi cd~il ive~it i tsidc . tlie country for interrog;ttion, to whicli his answer is no. 
I'irst hc argucs that "transfer" and "deportation" hoth irnl~ly pcnnancnt or at 
cast loiig-term uprooting, not temporary reinovtil for iillerrogation. 70 show 
his, he qltotes authorities who indicate It131 t ipr~(~ting and resettling people 
#iolates Article 4%" Huwevct, nonc of his sourccs suggests that resettic- 
ncrlts are the ( I I I ! ~  lorcible trarislers or deportations that violate Article 49, 
~ n d  so this argument by itself amoilnts to very littlc. 

To show that Article 49 perinits temporary translcrs, Goldsn~ith argues 
her raiding AI-licle 49 to f<~rhid all Sorcible transfers is inconsisleiit with 
2rticlc 24. which srtys that occupiers must fircilitatc the reception of youthfi~l 

Kli  Nar orphans i i ~  ;I neutral state. If Article 24 permits occupiers to cvact~atc 
war orphans, hi, reasons. then Articlc 4'1 cannot piissihly mean to forbid 
ri! hrcihlr transfers, sucli as sciiding Iraqi n;rtion;~ls ~ 1 1  A&hanist;in for 
ntcrrogation. 

1Jnsurprisingly. iio commentator hcforc Goldsinit11 ever notice[l ;in 
'iirconsistcncy" between the duty to cv;rcuaie wai- riiph;ins ;~ntl the obligation 
lot to deport or fill-cihly [I-;tnsfer captives. No cine would re;tsonahly descrihc 

iiiwcnts sending thcir cliild to s;~fcty ;is a "f(lrcib1e transfer" or "deportation." 
Nor, thcrefc~re, ib  it a forcihle triinsler or dcp<irt;ition when a child is moved 
out of liarm's way hy responsible adults acting ;I> loco /~o~-~riii.s. I'he autlio- 
rities ;ictiilg i l l  1 0 c . o  pn r t~ i~ i i x ,  trot the clrild, are the rcsponsihle dccisioil- 
maker, so long as they arc ainliog ;it the child's well-hcing. Goldsmith's 
;!nillogy between c;~ptives sent to he interrogated and children sent to hafety 
hoggles the mind - and tllot analogy is the soic hasis u l  his a]-gtinicnt that it. 
Gcnev;~ <locsn'l lbrhid the latter i t  doesn't li~rbid tlie fill-mer. l.ihc the Ryhcc 
Mcluo's nrgari-failure ilcfiilition oi. "severe pain," this is legal fbrnialism 
divorcc~l froni sense. 

A sccond :irgunrent dispenses nrorc sensclcss fi~rmalism. (ioldsniith turns 
to twi~  othcr Gcncvil articles, one pmtecting iinprcsscd laborcrs and the other 
protecting paIple iiekiincd fbr crinies. Anlong their protections, hoth articles 
prohihit such people from being scnt ahnrxl. According to Golds~riitlr, if 
Article 40 scaily me;~nt to lbrhid ;my ;uid all tcmpora~-y re~novals oot o1 state, 
tllcse two 31-ticleh w ~ n l d  hec~l l ie  rcdu~idi~i~t, aiid thcrcf~~re "~neaningles and 
inoperative."*" 

'Tlre short response is: no, thcy wouldn't. 'The two articles say; in eifcct, 
that Article 49's protcctio~i against forcible  emo oval applies eve11 to pcrsoins 
dct:tincd for a crirntt or lawfully inrpl-escd into labor. The articles w;lrd off 
potcnti:il misi-eadiilgs of Articlc 49 tttat liiid implied exceptinus to it fill- 

irnprcsseil lahorcrs or accused crimin;rls. In that way, the two articles 
strengthen and clarify Article 49 - and unsurprisiogly, illat is precisely how 
the Red ('ross's oliicial c(Jmmcnt;iry to the Gelicvn C:onvcotions explains the 
relationship among tlre three articles."" 

(;oldsmith rejects the commcnt;~ry's cxp1n1i;ition hccausc Article 49 must 
not be re21d to make the othcr articles S U ~ I ~ ~ ~ I ~ ~ ~ ~ L I S . ~ '  F;vidently, lie believcs 
that the anti-rcdiiodanq canon articul;itcil i i i  a 1033 US Suprelnc Court 
opinion tnlnrps 2111 other rules of treaty interpretation. However, the canons of 
treaty interpretation explicitly recognized in thc i~nternatioiial law of treaties 
e~n]ili;isirc .'good hith linterpretationj in irccordaiicc wit11 the ordinary 
meaning lo hi, givcn to the icrms of thi: tlraty i r i  thcir context and in the 
light of its ol~jcct ant1 li~~lpose"'" - t l~c  \cry limn of interpretation so 
conspicu(lt~sly al~sent fr-on1 <ioldsrnith's memo, The anli-redundaiicy canon 

8,) TF', ;ti 3787 '1  According lo Aiticlc 5 1. in,prrsscil iiih,rc!s can t h i  coiopcli~~d to work "iisly i n  

lllc occiipiecl lcirilaiy wlicrc tibc jn.rTi>ilr who\c s t iv i~ .es  11:ive l,cca rcquisili.>oed ;ire." and 
Ailiclc 76 r a j t i i r o  1h;ll jri:oplc i$cciiscrl or co i~ i i~~ lc i t  ol ' i~l '~cosei ciii~ bc dciiii~icd rioly i i ~  il lc 
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he 1-ciics 011 ;lppc;irs nowhere in the Vienna Convention. not even its ;rrticlc 
on supplementary lrlcalis of interln'ctalion. 

Finally. (ioldsn~ith observes th;~t a scpal-;itc cltiusc of Articlc 49 forbids 
i~ccupying powers iiom deporting (11- tl-ansk~-ring its own civili:~ns iri/o 

occupied tcrrit<iry. Prcsum;thly (he ;lrgiles), llial prohihition docs tiirt prevent 
the occupier from hl-ingiog civili;m ci~nt~.actors 11r NGOs in l ~ r  the sltort 
term. Ilencc, in this 1;itler cl;riise thc words "transfer" and "deport" (lo riot 
enciriiipass short-teim trn~islcrs and deportations. 'l'hus, t hex  words do not 
c i r c ~ ~ ~ ~ r ~ x i s ~ s h o r t - t c r ~ ~ r  tr;rnsfcrs of persons orit of the  count^-y citlici-, bec;iuse 
"there is a str(~ng presumption that the saiiic words will heal- the same 
rrieariing throughout the satlie treaty."'" 

Pcrbaps I ~ l t l o u g h  the only legal authority (ioidslnith cites for 
this "stnlng prcsumplion" is n US Sul~renlc Court dictum s:~ying something 
diflcrcnt."' In opinions (ioldsrnittr docs not cite, the Court recogni~cs that in 
tlie i~iterpretation I federal statutes, ihe s a m e - w o r d s - s a ~ ~ ~ c - i ~ ~ c i l ~ ~ i ~ ~ g  
"prcsuniptinn . . . is 11ot irigid and readily yields" to good reasons l i ~ r  distin- 
guislring meanings in tlificrent coiltexts." [Rut even i f  there werc a rigid 
si~mc-wo1rls-sa1nc-1~1ei11ii11g presiimption. i t  hi~rdly follows tliirl words with 
the s ~ m c  meaning coincide iii every rcspect. I f  3 boiltling cotle spcciiies 
safety rcqoirements for "the cellar of a house" in one paragraph, obviously iii 
th:11 paragraph the word "house" refers oi~ly to houses wiih cellars. Hut it 
woi~ld be ;ibsurd to supposc that in other clauses of the coile, (lealing with 
other issues, the word "house" likewise refers only to houses with ccl1;irs. The 
word's corc meaning covers both houses with cellars atid houses with none. 
I n  precisely the same way, the (hct th;u in one paragraph of the E'ourtlr 
Geneva Convention the won1 "trausier" can rcfer only to long-term t~rnrfcrs 
implies nothing about its referent in a very different context. The wod's corc 
meaning moving people from one place to another - covers both long-term 
and short-term transfers. Tellingly, (ioldsmilh fails to inention the Red (:rOss 
Cornmentary's observation that in tlie paragraph prohibiting occupiers from 
translcming or rieporting their , ~ w o  civili;ii~s into occupied tel-ritory "the 

ct,b~,,x71:iry ~ ~ ~ ~ c r t ~ : ~ i o ~ x i l  1 ; > ~ ) .  I ~ ~ S I ~ ~ I ~ ~ I I C I ~ I  11.11mI) ,,I'tl!c f + ~ r c i g ~ ~  l<c l : t~~c~~~s  1 ~ s '  0 1 ' 1 1 ~ ~  IJnitcd 

Si;ile\, $325. 
"' r P ,  si8pr;t ooic I ,  a1 177. ,,~, Air 1:iaocc v. Silks, 470 [ I S .  19?. 3g8 09X5). lo llie p;iisage (;,,ldrin~ll~ ciri'r. rile (',,itit says 

ihnt dirfcrenl woiils ir i  ;i 1re;iiy p ~ ~ h l l i i l p i i v ~ ~ y  r c k r  lo d i i l r r n i  ttiir~gs. That IS  I!W logic;~t 
, 1 '  ; i  p i  1 I I I I .  Pol p>ild ii:;lsolI, lilco, 
~ ~ , ~ l ( l ~ ~ ~ ~ i l l ~  C!leS I h i ~  G3SC %ilh  21 "cI'." ~ ' ~ c s ~ ~ ~ I ~ ~ ~ ~ > ~ ~ ,  )f 17~11<!V ; lUlh<>~ily C X ~ \ I C < I ,  W<>!I$,~ h;t"'2 

citcd i l .  

"' (;e,si;il ~ y ~ ~ ~ r n i ~ i  Land Syqlciiis v Cllnc. 540 IIS. 581. 595--98 (2004). I:oi ;in cvcn siiongci 
si;,~ciiieiit ti, the i;tmc ciicci. see Illc oo.ininlooi ol , in ion i n  R,,lliiiioo v. Slieil Oil ('i,., 5 it1 I IS .  
137. 341 44 (1'197) 

meaning of the words 'transfer' and 'deport' is rather different from that in 
which they arc used in the other p;rrapr;lphs of Article 49.""" 

I describe these admittedly iircenc details of Goldsmith's memo because 
1 have heal-il scliolars who despise the llyhcc Memo hold np C;olds~nith's as 
the goltl standard of what a pro-Ailmiiiistri~ti~in OLC memo ought to look 
likc. 11 is no such thing. Like tlic Hybec Mcmo, i t  rcachcs ;i prcol-daincd 
conclusion hy kahhalistic tcxturll nranipuliitions. The hasic recipe in  hot11 
llrenlos is the same: ledo 11e;lvily on  "stmctural" canons of construclion, takc 
uiirciiilcd hits o i  law having to dir with very dillercnt problems, read tliem 
sidc by sidc as th(1ug11 a legislator had intended to link thenr, and spin orrt 
"consequences." "intel-prel;rtions," and "contr;idictions." Where Hybcc and 
Yoo interpret "severe" in thetorture stzltute by looking at a Medicare statute. 
(;oltlsniith combines a treaty cl;~use dealing with forcible trnnsl'er and 
;I diffbrcnt cl:iuse dealing with war orpha~rs to generatc an inraginary con- 
tradiction. Neither meno writer asks the most hasic inlerprctivc question: 
Wl?iii i,s /he point of this /OM,:? To ask that qnestion would have hcen fatal, 
bcct~iisc the object ol'hotlr documents is to PI-otcct individuals in the clutches 
of their cnernies, and here the captors . 01,C's "client" w;~ntcd to 
un1xotcct them. Unmooring a law from its point Iwves iinly the lirrmal 
techniques of textnal manipnlntion to interpret it. 

At oire point. however. Ci)ldsmitlr pushes back against dciainee nhusc. In ;I 

fin;ll footnote at tlic end of his drafi, Goldsmith warns that some rcmovals 01 
prisoners might indeed violate AI-tick 49 and constitute war crimes."' I le  ;ilso 
includes ;I reorindor that a prisoner tr;lnsfen.ed out of Iraq for intcnr~getion 
does not liisc "protected person" benefits, 'l'hcsc are irnportailt warnings, and 
they hi~ttrcss reports of G~)ldsmith's admirably anodyne role in resisti~rg "the 
progl-aiu" (as executive branch officials chillingly refer to their detention. 
intcrrogati~n, and rendition policies). 

Hut then why not say spccific;~lly th;11 those hi-nefits inclutlc those of 
Article 31: "No physic:il or n1or;11 coercion shall be cxcrcised ;~gaii>st pro- 
tected persons, in parliciil;rr to obtain inlbr~n:ltioii from 1he111 or from third 
p;~riics'"? Is it because a memo that explicitly said, "On the cnotr;il-y, we 
hclicvc he would onlinarily retain his At-ticle 31 righi agllinsi any fhrin of 
coercivc interrogation" woiild defeat tlic purpose of rc~noving prisoners 
lroiir Imq! Wiry l~nry his vxgue warning in a f(xrtnotc at the end 01 the 
~~icmor;lndum? Why not quote Article 31 in 1111. /e r r ,  aivl point out t11;tt n o  
ror111 of coercive interrogation is permitted urldcr Geneva IV'? 

,wl 4 Picla, ailjii;i note ')(I. ai  ,283. I'iclci is puin~n,g 1 0  i!>c ili((erei~cc helwrcn iiaosicninp peopic 

iiilo ;i coiililiy siid ii:ii~cfciriog tperiptc onl, hiit thxt doe$ ni>i iiiaitcr. hecailse lhc poiol ,\ itlili l l ~ e  
niciirliilp 01' words (cspcci;iily noolci-liiiicsl lciirii likc "tr;in\lci') cnii rliili I'roin ci>sleri 10 

COl i l i l l l .  



I t  seems t11 nie tli;il the most ch;lritahie interprct;~tio~i i h  tliat (;oldsmith was 
working alriong harcl-liners, ;rnd could stihvert ;~husivc intcl-rogation only ill a 
subtle ;rnd inconspicuoos way. 'l'hat lnay he the hest ail OLC Inwycr coulil 
h~ll'c fur. (liidccd. perhaps 01.C never adopted his draft nrclilo hcc;~ose cvci~ 
suhtlc and i~iconspici~ous subversion w;ls morc than 0 l . C " ~  clici~ts coiild 
s fom;~c l~ . )  But ;I 111igc potcnti;~l ibr self-~Icccpti~~i~ exists in this stfiilegy. 'I'o 
bury ;I w:rrili~?g iisks its dismissal. And to say. in eil'cct, "You c;$n f<ircihly 
rcmovc dzt;~inccs from Isail f11r intcrn~g;rti~~o. hot it's up to yo11 to ~nrake sirre 
that the intcrn~garion iiocs 1un iinciudc coercion," coiiles nwfully close lo 
'l'om 1,chrcr's Wernhcl- von Braun (" 'Once the rockets arc up, who cares 
wticre they conic dow~f! l'hat's not my dcp:irtment,' says Wemhcr ~ O I I  

13i-atlll"). 

Cruel, ini~unlan, o r  clegrading lreamcnt 

liitcrnjgation tcchniqncs such as sexual humiliation don't Lill under llie legal 
definition of torturc, or u~idcr inosl pcoplc's ii~li~rmal understa~rding of wlrat 
lortul-e is. They drr, however, constitute dcgr;~ding trcat~ncnt, one 11 i  the three 
sithcategorics ol' the "cruel, inhiurnan or degrading trcatmcnt" h:inncd by 
('Al'. (Jorists ahbrevi:itc the treaty phr;~sc "cruel, inhuman or dcgiading 
treatnlciit or punishment which 0~1es not :rmount lo torturc" hy the acronym 
"(:Ill.") So do t1i;rny othcr h n n s  of "torturc lite." Argoahly. tlie legality of 
CII) matters morc lor [IS interrogation pxicticzs than the torture statutes do. 

As we Irave seen. tire 101-turc convention obligates p;~rtics to "undertake to 
pscvcnt" ClD. hut i t  does not rcquirc crimin;rlizing CID, and tllc Uni~cd 
States has ncvcr made (:Ill a crime. To he sure, CI1) violates cr~mmon Article 
3 of  the Geneva Cc~nventions, and th;it rn;rdc i t  a [IS war cri~lre. But, i n  2006 
the US Congress dccrinrinalizcd liumili;~ting ;ind degrading treatn~c~it  of 
det:~inces. 

l'hc require~nent to "undertake to prcvcnt" CIII ncvcrtl~clcss rem;rins ;in 
iiiternalion;il legal ohlig;~tion of the linitcd States; anti, wl~ilc tile duties it 
entails are vague, the obligation surely rules out ilclihefi~lcly engaging in 
('ID. Hou,cvci-, at Iris ~ ( ~ i i f i r ~ n i i t i ~ i ~  hearing lor Attorney Gc11erii1. Alhcrto 
(;onzales offercd a st;lrtling legal theory :rhoi~t wiry that ilhligation docs not 
1 1 y  When the LIS Seniitc latificd the tilrtul-c coirvciition, Cr~~iizalcs 
cxpiaincd. it ;uldcd tire reservation that CII) mc:ins ttlc criiel. inlritnr;m, or 
degradirig treatmelit ft~rhiddcii by the Coi~stituliori's F,ig'ilth hnioalrrrent h;m 

on cr11~1 and unusual pu~iislrrncnts nod l i t i l l  Ainc~tdinent b;~n iirt ci>nduct that 
shocks tllc conscicncc. 13ut the tiighth A ~ i ~ c i i i l n ~ c ~ ~ t  :i[)pIics only to punish- 
ment, and the Suprcmc (-our1 has lreld, in othcr unre1;itcd contexts, that the 
1:ifh Amendment doc> not protect aliens <)utsidc US terl-ito~-y. 'l'hcrcli)rc, in 
(;onz;~le\'s wo~-ds, "the I)ep;~rtmcnt of Justicc h:rs concluded th:u . . . there is 
iio Ieg;il pri~hihition under tlrc CAT CIS cr~lci, in11i1m;rn or degfilding trcutlncnt 

with respect to aliens oversens." Flc rcitcr:lted the argnmcnt in written 
rcsponscs to senatori;ll questions. 48 

The :lrguincnt is startling because i t  seems ohvinus tlr;it the Sc~intc's 
reservation it~tendcd nothing of thc sol-1. Bcfi~rc (ionzalcs's argument mud- 
<lied tlic waters, i t  was perfectly clcnr that the Scnaic's reservation aimed to 
dcfiirc CK1-s concept olCI1) by using tlrc suhst;~niivc stalidards cmho<licd in 
thc constitutic~nal rights. n<,t to tic CAT to thcir jurisdiclionnl reach. After 
Gonzales's tcsti~ilony, three ilenrocratic sc~~:ilors wrote ;in incredulous letter 
to the Justicc i)cpartmeiit rcqucstiiig all icpal opinions un the suhjcct withiti 
threc d;lys. Justice ignol-cd the request u ~ i l i l  two inoollrs l;itcr, after Gonzales 
was safely confirmed as Attorney Gcncr:rI. Eventually the Ucpartnlc~it 
respon(1ed in a thrcc-page letter, wl~iclr refused to rclcacc 0I.C opinions hut 
cited legal authority to hack up Gonzales, nost  pronlinently some 19'10 
comments Lo tile Senate hy Ahfiihun~ SoStier, the Stale 1)epartment's legal 
advisor during deb:rte over the r;rtification o i  CAT.')" Like Gunzalcs, Sofael- 
had emphasized that "we would limit our obligations under this Convention 
to the pn~scriptions ;ilready covered in our own Constitutioii." It' constitu- 
tionzil rights ;igiinst ClI) do not apply to aliens ahroad, the11 CAT's ha11 o n  
Cl1) cannc~t ;ippiy :~I!nj:id. 

Rut this was not ;rt 311 what he or the Senate mealit, ;iceorcling to Sof;cr. I n  
a letter to Senator P;itrick 1,eahy disavowing the (;onmles intcipretatic,~~. 
Sofacr cxp1:iined that tlie purpose r r f  the rcserv;~tioo was to eiisiil-c that 
the wine standards for CIII would appiy outside thc Llnitcd Sti~tcs ;IS apply 
inside - just the opposite of C;onzaies's conclusion.""' The point was to 
define CID, not to clcnte a g:rping ger,gr;iphicai 1~xiphc,lc."" Apparently. 
howcvcr, the Administration desperately w:rntcd the geographical loophole. 
When Senator Juhn McCain (a Vietnam torture victim) i~~troduced legislation 
to close the looptiolc, the administi-;ition lobbied against i t  fiercely, thrcat- 
cning to vcto major Icgislati<,n fiitiicr than accede to hariniiig CID hy US 
forces ahri~ad. When McCain's law ncverthelcss swept Lhc Congress with 
veto-pn)of ma~joritics, the Admiiiis11-a1io11 extracted ;I concession: tktlcral 

'IS (;oo,;\li.s'i oi;11 icspiinsc. qui,icil i u  a icllci lo J,,lro Ahiicrol'l iriiin Sen;ilots lP;~liick l.eally, 
tlil\wll 17cisgnld, ;toil I)i;tiii,i. iciii.leiii, Jai~iiary 3. LOO5 \ \ ' r i l l in  rcijiiiiisc io Scii;ii,,r 

Kichnnl I .  l l i ~ i l i i n .  ijnr~ii<in I .  iJ/>F OS /,i>l!i (I,ICLIIIICIII? i l l  i i ~ y  j p ~ ~ ~ s c s ~ ~ ~ t ~  
$1,) L.clici iloili Willia~ii Mascliclla lo l'slriuk 1.ealry. April 4, 21105. ;a1 3. 1'1)f' i o  illy po\scision. 

"'" 1.cll~r Crot1t Al>ficl~i>n~ 13. S o i a ~ r  i,, Iblrick 1 ,c;#I>y, I : t > ~ w r y  21, 2005~ lT>1: i n  #my p ~ ~ ~ ~ c ~ s i ~ , ~ ~ .  
Sofnc~iciloriilcil lhir vicws i n  :in np cd a l ' i ~  ini,iillih I;,icr: S<ii;>ci. N o  I C i r r ~ p i i o i ~ i .  W;ill St. i . ,  
No\'vs>~I>cr ?(?. 20115. :a1 A1 I 

'"I 11 :q>lpt:tks t h a ~  I I ~  rcscrwx~i<,~~ s':ts ~ p a r ~ l y  ;\ rcy>,>t~sc I < >  111c SXI I I I ~ I  WI,C \L:,IC\ d ~ ~ c l ~ ~ r c :  
coi[x,r;il punlsliiilcnl la hc Clt), while llle liiiitcii Slates dlio in01 I1 in;iy nlru  lhitvc bcen a 
icsixmc l o  ti a~nlniversial liul-opean Cilitrl iii ll i i i i~ao Kigl~ls decision tli;ii had  decl;ilcd 
i?rolongcil io ,~~r isos i i~cnl  iii a tiS ileal11 roa lo hc crucl and degrrding. [)avid 1'. S1eih;tit. Tiis, 
7 i i l i en~  c ' o t r i , < c r 8 , i ~ n  on</ i i i c  h'r,r.(,plii,,? 01' / i i ! o i i r i i i i ~ , i u l  Crl,,iiriiii /~ i i$ iritlii,, , / i t  j l tu i~d 
,Stni~.~, 15 Nov;i 1. Ri:v 44il, 461 h? (l'Y9l) 
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courts could n o  longer hear Guantinamo cases. C11) might be illegal, hut its 
Guantinarno victims wc~nld no Ioogcr have any recoursc against it. And, as 
tlie final touch. I'resident Bush a1t;icIrcd a signing statenient to McCain's CID 
h;~n implying a conslituiional right to ignore it. 

What's wrong with tile Lortore memos? 

Kingmati Brcwstcr, asked what his years as a Ilaivard law professor had 
taught hiin, replied, ."That every pn~pusition is i\rgunhlc.""" 

But not every proposition is arguahlc well, and trot every argument is a 
good one. 1.aw recognizes a category of Srivolotts arguments niid positions, 
and it  slrould. My cl;tiru is that argtllricrtls like the '.organ-Sailore" dcfinition 
of torture, Beaver's reading of H~rilroiz v. Mi.Millii~,z, and Goldsmith's 
"contradiction" hctwecn Cicocva's articles ;tbout war orphans and deport~tioii  
;Ire not just wrong hut 1'1-ivolous. 

What makes an argument frivolous'? L.ct ITIC ?ipproach this question through 
what is ,  I hope, 2, straightforward examplc (otirelatcd to thc torture meiiios), 
drawn from a 1989 case. Sue Vaccaro, a slightly built woiiian, attcrnptcd to use 
the llrst-class lavatory whilc truvclitig coach class with her hushand oil across- 
country flight. John Well i~iglo~t  Stephens, a large tnalc first-class passetiger, 
;~ssuultedlicr. Stephenscnlledhera"chinkslut andri whore,"told hershe wasroo 
dirty touse the first-class washroom, and shoved heragaitisla bulkliead. Vacci~ro 
sued Stephens, and lie coonterclaimed, asserting that his ticket gave lliiir a 
license to tlie first-class lavatory, artd Vaccaro had trespassed on it. This harmed 
him, his counsel argued, hec:tuse the donnybrook spoiled Stephens's Ilight. The 
judge punished his law firm Sor frivolous iirgoment, and it may he hard to find a 
lawyer otttsidc tltc firm who would disagree. The court of appeals wrote: 

To cngitge in a tcrnpei t:iotr~~ii~ is lioi to suffer aclual daitiafc at the hands US a tres- 
passer . . . Thefcder:ii district court is a very hospilahie cuurthut it is m,t ycr hospitiihlcto 
entcrtitiniiig l ;~w suits ag;~inst people who lhavc the ~rtislirrtttnc tocngi~ge in argu~nent wit11 
jl. . . ' ~ s~ ib lc  Sirst CILISS passcligcrs . . . The idca tlt;it if you saL in the wrong seat st a 
sytiiphony. a play, a baseball game ora ibothall ga~iie and did tiot get out instantly wheit 
tlic plol>w tickct lholdcr appcaicd yoli could he silcd iii it 1'eder;ll ooul-t is riot an :ttiiactivc 
inolion. I1 is not riiercly i~neitrnctive. 11 l~lkcs no account rrSthe stnlc olthc law . . . I<ille I 1 
is irirl lneaiilta discouragcc~~c;itive lawycl-ing. 11 is incarit ioiliscounige j~cttifoggcry. The 
slate olthc l;,w. whcthci i t  is evolving or fixed i n  wcll-nigh pcrmancot form, is imponant 
in making tlic ilistioctioo hetween tlic plausible and tlie silly. 101 

1117 Atcx Iicanr, ( ; , red  or, l i i i i i ,  in 1.cgal Erliics: Law Stories ?')I (1)chcrtaIi I.. Kboile <Yr Ihvid  
i.ub.ii\ eds., Z(U15)~ 

""Vaccaro i,. Srcphcns. 19X') U S .  A p j i  1.F.XIS 5864: 1 1  1:cd It. S c r v  i t 1  (('allugtlsil)60. ',I-I? 
19th or. inxl!). 
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No lorniula or algorilli~ir exists for sotling out the plausible-but-wrong 
arguments iiom tlie silly, any rnore thaii ;in algorithnr can distinguish jokes 
[hat ore almost ttlntiy from jokes that aren't funny ;II all. But a theory o f  
frivolity is unneccssury. As tllc philosopher Sidney Morgcnbcsscr once w ~ - < ~ t e ,  
to explain why a nialr slipped on a banana peel you do not need a general 
t h a ~ r y  ol'slipping.'"" Legal plausibility is a itlatter for case-hy-case judgment 
by !he intei-pmtivc comtnunity, :tnd the judgtnent will be gn~unded in specific 
argtlments like those tlic court of appeuls oll'crcd in V,,r*.nrrr I,. Sre,,hcr,.r 
and - Inore to tlie poinL - those I havc <~l?clt-d here ;,bout the "analyses" 
conlaitied in the torture metnos. 

Picture a hell corvc representing the number of trained lawyers who find 
any given legal argument plausibic. Some arguments are s o  recog~tizahly 

withiii the kit part of the bcll curve. 
Movitig further out on the bcll curve. we find the kind of argunients tliat 

lawyers cupheniistic;illy call "cre;itivc" (or whcrc oitc might say, "Nice 
Lry!"). Litigators resort to ct-eative Sttguments when unlivontblc iaw leaves 
them no better option than thc hricf-writer's cq~~ivalci l t  of ;I Mail Mary pass. 
The argumclit is too much o i  ;I stretch to he genuinely credible, hut i t  offers a 
novel way to tliink about tlie 1;1w, and someday the interpretive comniunity 
might get tlicre. At the niomcnt, tli<~ugh, i t  lies outsidc the 1:it part of the bell 
curve, althot~gh not fitr out on the arms. 

Frivolous arguments, on the other hand, 0,-e t i r  out. Superficially, they 
iii;ike lawyer-like "tnoves," hut they lakc such broad liberties with legal text; 
policy, and sense that only someone fiir rcinoved fro111 the tnaiostream would 
take them seriously. In the definition of fcdcml judge Flank Easterhrook, "99 
of LOO practicing lawyers would he '19% sure that the positioil is untenable, 
atid the other 1% would he 60'8~ surc it's u~rlenahle.""'~ E a ~ t c r b r o o k ' ~  
numhers may hc too lligli, nttd in any case the nuriicrical im;rgery is only a 
figure of speech, bcc;lusc nohody is actnally out there surveyirtg lawyers."'" 

Sidney Moigeahcssci. Scir,irific Ilci11~1,lnIioii. 14 I81i'i. Eocycl<>~dia Six. Sci. I?? ([)avid 

Quoted i n  Sasloril i.eviiisoii, Frii,oloas (bs<,r: Iki 1~za.vcr.s Ilcriih titi,,>r A!,).l/ti,i~ it1 All? 24 
Osgoocic li;ill I.. Kcv. 35.3, 175 (19x7) 
Tan l;twyci\ h;ii,e long limilianty wilt, siiolciic;tl im;igciy io i i e te i~~~ioc  w11cn ii iiii prcp;irer can 

lakc agpiessive prisition withoat disclosing i t .  Accenting to icdclat regoliiiioss, tl~e picparer 
c;iniiol do <o onless ''Il~e tr,sitioa hiis ilpproxiia;itcly a oilc in  tliiee, or grcsici, liketilio<><t or 
heitip sust:iined on its iilerits." 10 (..I'.K. Blt!.i4(~1)(1). This rcgul;!tioii cicrivci i ioin a ILJXS 
AI3A elbici upioioii leplniiog ;in cailicr opioion ia:cording to which t;ix liiwycia coiild takc 
any ],oiilioii 101 which il rcssooiibls b.l\is cciirtd hc fhend. "l>ouhlless lheic were soiile tax 



H i l t  rhc i d e a  s h o u l d  hc cleat.: t h e  l e g a l  m a i n s t r e a m  defines the  c o n c e p t  of 
p l a u s i b i l i t y .  

11 t i l i g h t  he o1)jectcd tI1;tt lc fa l  a r g t t m e n l s  s h o u l d  he j u ~ l g e d  on t l i c i r  t i i c r i t s ,  

n o t  on how ~ i ~ a i n s t r c a m  l a w y c s s  n i i g l ~ t  v o l e  ahout tlicir t i i c r i t s .  Judging 
; i t -gumcnts  by t h e i r  p~ipularity scc t i i s  l i k e  a c a t e g o r y  n r i s lake .  

'That m a y  he t r u c  in f i c l i l s  w h e r e  t r o l h s  a r c  o b s c u r e  ;ind only the  i l c c p  

t l t i l i k e r s  can d i s c e i n  Ihcm. 13111 l a w  i s  i l i i l c r i ! n t .  l.nw i s  not w r i l l c t l  for 
genit tscs. ;lnd i t  i s  n o t  wrillcn by gen ioscs .  L.cgal t e x t s  arc ins l s t lmcn ts  of 
~OVC~II;IIII.L:, i i t l d  11s SLICII 1I1cy t ~ i i t s l  hi: ;IS ~ h v i o ~ t s  itlid < / c t i l o l i ~  its p ~ s i h l c ,  

cal);tblc 01' daily u s e  by m i l l i i l n s  i l S  p e o p l e  wilh n o  t i r i r c  or taste h r  r i< ld les.  

Even wlren g r e a t  jiidges w i t h  suh l l e ,  P r o m e t h e a n  m i n d s  w r i t e  o p i n i o n s ,  their 
o p i i l i o n s  had b c t t c i -  c o n t a i n  no secret  t each ings ,  no buried ;t l iusinns, no 
symb i , l i sm,  1111 allegory, no t h e m a t i c  sub t le t i es  t h a t  n e e d  H ; r m l d  B l o o m  or 
L e o  S t rauss  to tease then1 o u t .  Richard I'osner o n c e  d c s c r i h c d  l c g a l  t ex ts  as  

1117 
"essen t ia l l y  nic~l iocre." 130th w o r d s  a r e  p r e c i s e l y  riglit; but I'osncr ibrgot 
t o  add t h d t  when i t  c o n i e s  to l a w ,  "esset l l ia l ly  mediocre" i s  a complimenl. 
W i t h i n  a rule-of-law rcgirne, r u l e s  Inus1 offer clc;~r-cut guida~ice 111 a\,cragc 
intelligences. and t hn t  snakes essen t ia l  m e d i o c r i t y  v i r t u a l l y  a dcfining 
charac te r i s t i c  of I:Iw. Law d o c s  i t s  job pnipcrly when i t  i s  a l l  surf;icc a ~ i d  no 
deplh and what you see i s  e x a c t l y  w h a t  you get."" T h a t  is why il m a k e s  no 

pi"~ilioneir who ioteoded 'rcnsaii,~hLc hosis' 1,) a icialively l i i ~ h  riarid.iid iil iiin rciporliiig. 

Susic 1i;ive conlinued toiipply hiich a hiandaid. l'o o,oic, Ih<,wcvci, i f i i~ j l  iia,st t;ir pi;sli l i<isen. 
llic ctliic;~l aiandaril \cl hy 'rcilsc,>iablc hasis' li;id bcc,,mc ;k low rlnr 1 0  inaiiy il h;iil collie lii 
ipnn i l  :my col0i;ihlc cliiiln I<> be piit Soi-lh; to pr i ini t  aliiiosl ;any wi~rds tlizit coold be atniog 
iwgcrircr lo  he uscd lo  siipporl a tax icttirri position. Socli ;I i l; ioil i~rd has crow hecri ieieclcd l iy 
the A B A  C<iii i i i l it iec . . . A posiliilil lvavilig, only ;t 5% or 10'8, Iikclibo<,d ofsiicceri, i f l i l i p l c i l .  
rlii,uld no1 mecl litr iicrv il;,nd;iid. A poiitinn lhnring a likelihoiii l <i f  hocccvs closcly 
; ~ l ~ l ~ r ~ ~ i ~ c l ~ ~ ~ ~ ~  mc 111ird s l ~ c ~ t ~ l ~ l  n>cct t11c s t ; ~ r ~ ~ l ~ ~ r ~ l . " l < ~ ~ ~ ~ ~ ~ ~ ~  of I/,<, ,Sptw;0/ Tt~.>k Forw F,~rn?o/ 

!1,~it,in,i 8.5--.i.7?. 3') 'Tax L;iw 635 (1986) Liecsiisc o f  lhi: icrllccjiietrcy 01' i;ia ;koilits. 1 : ~  

liicpalation is perlrnps llic paritdigill cusc whcic 11ic SYLICIII ~ICIIC$~~& 081 ihc 11~3111)r i ~ i l i t l ~ y c r s  tk1 
givc ;advice hascd on lcgal posilions i1i;u arc inill liivrlloos. i h c r c  ; a i r  sigoificanl ipar;ilii.ii 
1hetwci.n tlic v . 1 ~  i idvi i i i i 's in ic  and ihe n,lr o i  i l ic uilualiy oiwccix~ni;thlc 1i.C. 

"" Riclianl A. Is,si~cr. l )vrrc<,~~l ing I n w  91 (19'15). 
l i l n  I.~g;~l ilicoiist\ iniiglil lxtlk sl lhis cl;tioi. pointing to lhe phenooieia,ii ,~S"iic,ruilic sep;ir;ilii~n" 

hetwccn ilie mlcs <,I condtici k n o w ,  hy il ic lioi pi,lli,i ;iiid thc ii~orc iiilrii'alc mlcs oSdcui*ion 
cmploycd by ,~ificii i ls. M c i i  I>iln-('olico, u b n  ii~inldoced ihc caaucpt ol'acooslic icp;ir;iliiin. 
l x v l ~ l c ~ l  oul ibai lhn,ad h~iowlcdgc of  nvuilahlc ciiliriiiitl dciccrrcs ((or eramplc. diircss cur 
iicccs~ily) woulil cic;ile perveise iocrii l ivcs llir people io ;ibiiic tl~i,se ilcSc~,sci,, l leilcc il i h  

lheitci to kccp decision ni1c.i and conduct ruic, iic~iur~icaily rcliarctled, i n c i u i i i ~ ~  rhiii iri lmsiy 
;aciors sliouid oi,t orcirs;ixily 1,sconii. ;rw;ti-e oithe i i~orc  leniciii dccisiiit~ ii i ie\ o f i c i a i i  ; ic l i i~~ l iy  
iise. Acoustic scp;ilation. wirh sclei-iivc iraesinissii~ii o f  the l i lw to ti i l icrenl ;i i~liciiccs, ~ i i ight  
;stu.~liy he ;i i i i c i i ~ l  \il.;tlcpy fur  lawmakcis IC :alopl. Mcic L3no~('obcn. I)c~i.,.siii,, h',rii'i (iilii 

ri,iideri Hli1r.s: O,I Acoii,siii S<,i,~i,niiun i n  Cr,t,ii,>ol l~~ii., '17 l larv .  1.. Rev. (25 (i'1X.I). 'Tile 
conccpt u l  acoiiitic <cp;~iali<,ii i s  nit iii1cla\liiig and iibcltii one. lo  iny opioiils. iho~cvcx. 1cg;ll 
iheorisir invoke i l ~ c  c,,nccpl of ;~coosiic scliniatioe oxiic oftcli i11;io 8 ,  woir;tc~l\. I>csciil~iir,ciy. 
!be phcsoineia,n oi1;iw ir i~ei~i ion; i l Iy t;iiioicd ii,iao,os~ic scp;il:ttiilii ireiiii l ike ;i m;trgio;il p;lil 

sense t o  s u p p o s e  t l i a t  lhc p l a u s i b i l i t y  of lcg:ii a r g u m e n t s  could d e v i a t e  

s y s t c m a l i u a l l y  from w h a t  t h c  i n t e l - p r e t i v c  comoittnity t l i i n k s  a b o u t  t h e i r  

p lu t1s i l ) i I i ty .  W h a t  c o u l d  i t  d c v i o t c  ((I? 111 law, hy desig i i ,  i l r e re  i s  no l i i d c l c t i  

t l ~ e v c  there.""' 
Althotlgh t h e  i n t c r l ~ r c t i v e  c i ~ m i n o n i t y  d c i i r l c s  t l l e  h o u n d s  of t l i c  rc;ison;iblc, 

t l i e rc  r e m a i n s  plcnly o f  n)ot11 f o r  i n t e r i l r e t i v e  d is ; igsccmcot  wilhin t h o s e  

hounds.' "I Law, wc r n u s t  r e ~ n e r n h c i .  c t i i c r g e s  From p o l i t i c a l  pmcesses ,  a n d  i t  

u l ' t l l ~  Ikgill elilci()iisil. Nolll l i l l ivcly, t h ~ i t  is ie.81 ilaogcr I%hind lbe ide;~ i ix~i bomc La\> i i  lo<> 

il:togc~i>us i,i orilii,isy mort:~Is I,, know and hl~i iold bc lci l  I,, ihc erpi i i l i .  I t  picsi~pporcs tlic 
suimii,i iccliiinii. o1'i:xpi.i-I,, nild il icicii i ie i l  uadctr;~tes ll ic pcrvessc ~ o c c i ~ ~ i v c s  hi enpci.t* ti, 
sliield i l i c i i  ui~'ii alioscs (i-oli, ;acco i~ i i~ ;~ l~ i l i~y .  Llaii-Coicc~~, I shosl,l ndil. ~ 1 ~ ~ ~ s  i loi  ioake riiis 
inisi;,kc: fur hiin, "tile option o i  cclcc~iic ~~:i l>si i i issios is inoi ;in ;ittraclivc m c ,  ;tiid il ie sight 
of law i;iinte(l by diipliciiy ;and cotlcealiiicnt is not pmiiy." I h i d  a1 673. L'ortheriii,,ic: hy 
siiggesIiil&: Ilia1 silcicly llii~lil bc l lut tr i  oil ' i i pcoplr <lon'l know llie 1;cir i tx i  wcll. tllc ~ I ~ c l r i o c  
01 ;ic,,iistic scp;ii;ili<rn li lt iuilall icb :r iyslci i i  whclc lepal scivices am u n ~ ~ i i ~ ~ r i ~ i l l ~ l e  by leiis of 

~ n i i i l i o i ~ i  i,i pc i i~ l c ,  ;$lid oidy 1 1 ~  wcciilliy can huy lhc i i  way nronnd isousiic scp;iniiio~~. 
'"The iiiesir i inili i lcfc~lding is lktl ll,uc a: n o  lmi l is iihoiti what law ~iicsns oi icyoires ~ ~ a i s i d c  

lilc i;iilac 01' vicws 1b;tl ihc inlripicliue conimooiiy lisils pI;iusiblc. 'I.11ii i r  ;i wcah ilicais. 
g r ~ ~ o o d e ~ l  in lhe rj,eciiic iunctioos o f  l:,w. noi  a gcncrsl met;~pl~yricii l clziim Ilia1 i n ~ e r p ~ c t i v c  
coni ia i i i~ i l iu i  conslilkllc rlic ine;ising o f  ll ie ohiccis lheg colicen, i l ie~r i ie lvc i  wit11 'rhc: 1;il~cl- is 
llle i'icw ill iclti l ivist\ lihc S1:ialcy Fish, Ai~ri-l',i,!i.srir~,~,~!i,i,~,,. 7 (';~rdom 1- Rev. 645 (19Xh). 
l 'vc c i i i i c i ied 111s vicw in 1,'iiIi I '  Firit o,: .So r t i r  ltralistii Aboii, lrlculiim, 7 (';iriln/o I.. l i c i , .  
hi)3 1198(8), ion lilo grouorls: lilu, ilia1 iolelpiciiue colniai ioi l lc coiild $pl,iy lhc m ie  t'iih 
;asciihei io t l ~ e ~ i i  <,illy if llicy inccl iolcriiai po1ilic;iI condiliolls o f rcc ip i i>c~ly  nad liccdoiii: and 
sca,nd, tl,;il the valioi,ri!r concept o i "c i io i~ i io t ing"  n>caoiiig hiiys inlo ;i ~ i ~ c ~ a p l i y i i c o i  coi>~l-aat 
Ibctweco idcatisin ;and re;~lism ili:a we waulil i lo  wi-li to abandon. 

111 llie prrscnl ch;lplci, 1 ;tiii lishiiig it, ~ 1 ~ ; i l I o u ~ c i  walevr. Kcg;inllrsh iii whii  i s  i igirt ahoot 
r c~~ l i s t ,  ~ ~ l c ~ ~ l i s l ,  :lnd ] ~ E l ~ ~ l ~ ~ l l l ~ t  c ~ ~ r ~ c c p t i o ~ ~ s  o f  inqt~ i ry  ;,n<I Iruth iu  ,qtm<,r<~/, )I SCCCIIS I,) ~ I I C  we 
i i loaid ;ail agicc l1i:tr l i lw conl;iio> liii liit l l is l i iddes fiooi tlic cilizcns il governs :ioil the lawyeis 
,who hell, \lien8 undcrsranrl ir.  

"" 7, lhi. t i r e .  Koiiald 1)worhin hat ;cigircd that leg;,i ilocslions bilve a si~tgli,, u~ i i i juc  rig111 

;iiistuci, il;lrneiy 111at iinhwci Ili21 dihpl;tys Ihc si,iiict:i o f  1;~w io thc inorally best liglii. 
1)ctcrmiiiing wliich a~nswci Ilia! is ia:ty be somcthing ih;il i ~ i ~ l y  Jtiiigc l le icu le i  ( O ~ o h i r r ' ~  
Ihylxi l l ic l i~~al iiher-,jilrisl) c;in do. Roniild 1)workin. 1Law.h Enipirc 5?2 51 (1986); l>workin. 
"1\'01!t!~<t/" /-<4s$ I<,~vi,sil<'<I, 34 Ll. PI;!. I.. Rev. 165. 160-~70 (lclX2], Roc~:!ltl I>wurkin, Ii0r,l 

Co%<,.$, .Tak i~~g  lcighlh Scritw4y 81, 105-2.3 ilc>7K); I>workit~, Nc> h'i,q/!, tl~r,s!vc,r:) i n  l ~ a b v ,  
Mi,r;ility :an<! Society: l k % ~ y \  iii iloniair of I t .  I.. A .  ll;ril 58 iP.  M. S. 1l:ickei & 1. l < a ~  eils., 
19771. F l~> t~vc~c r ,  gi,".cx> It,< lack , o i , ~  dcci,it,sb pruccdt~re or  ~ 'cs i i i c t~~ ion  ]prt,ccdttrc :~hout w l t i c l ~  
ipei,ple wi lh  c ~ ~ n l l i c l i ~ i p  g<x>d-i$illi iii<ir;ii view can iasrei. ( lo  say sothing of l l ic ui~ie; i l i iy 01' 
Jtxlge i i c r c t~ l cs~ .  i 1  is 1h:Ircl 10 scc \%'IIY ct I > w o r k i ~ ~ i a z ~  " ! ig l~ l  zi~~swcr" is ia81ylhing r n ~ r c  ~I>;L$I is 

I>i,!,e iiii .si<ii. i t i l  "itr~ti ." lira1 ;iocliors a ihcory <,I iohjcctivity wirhoul sciving t t~e  lhitsic 
f t r i~c l i i~e o f  Iliw. ~,;inicly g,~vcisi i ig ;i c,rlomoiiily. I iiisiihsi s o ~ n e  o i  l l ~ e  jpclplcxilirs iaisild by 
l l ~ c  possiI>ilily ,> I '  tt fig111 ;%obwcr 111:tl 1 : ~ k s  a vcriSic:3ii,>11 ]pr<,cc<lt~re i~, L C I ~ I ; ~ ~ .  7 ' 1 ~  <',>i!(,d 
.Srriw,rr i>/ Aiill ir,ri l~: Nrii,~iiit, Airlhor-it), (aid l~iii. iri ii 'l'<i!~ri,~dir- 7U!<,. 7'1 (.lii.-Kent I.. 8ev.  
125.3 (20041. 

I.;lck~np ii i lcci i ioi l  l,roccdiirc does iliil douiii o s  lo  i:idic;tl i~~du1oriiiiii;tcy in whicli ;in).- 

Il l ing p i ~ c i .  Bvco ~ S w e  ciiiiiiol ic i l le wllicl> oiscver;ii cniirjictiirg iuoswers i s  ngl i l ,  wi. can nelc 
out tioyiicra r l h i  ;arc ohvinudy w m n g  T o  i l i o r i i ~ i l e  wish 1:icd Scl,;~iiei's craiiipic, "T1,:ii I aili 
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typically reprcscnts the  ci~mpromise, or vector sum. of conrpeling social 
Sorces. C ~ ~ n i p m t i i i s e  whittles down sharp edges, and legtl standards without 
shar l~ edges a rc  hound to gener;\lc interpretive disnglcements. It is worth 
taking :I moment  to  scc  why. 

Soiirc anrhigl~i ly  in law results hec;iilse r1t;iSters fiiiesseil ;I ticklish political 
issue witlr sir;%tcpic, dipl<rinutic il<~uhlcspcah. l'rl t;ike ;i filrno~ls iriril hlat;\nt 
cxami~le, the  lJN Security Couircil helped crid tire Six Days War  with a 
resolution issued in two o f i c i ; ~ l  I;ingu;igcs, English :ind French. T h e  French 
vcrsioir requires the Israelis to witlidl-;iw fmm all thc occupied territory, while 
the I'.iigIish requires the111 ti, witlrdr;rw only linm some." '  The reason for 
splitting the  diSlkrcnce is (~bvioirs: it stopped tlic slr<x~ting and postponed the 
hardest question to :~iiotlrcr il;~y. (Ilnsurprisingly, for forty years Israelis havc 
cited the 1:nglish versioii and Ai-abs thc 1:rench.) Lihcwisc, 1JS ti~irgressiooal 
staffers admit that ambiguity in  st;itntcs often rcsults because "we know that 
if we answer a cet-lain question, we  will lose o l ~ c  side or the other.""' 

Altlioogh str:ucgic ambiguity is thc most ohvioils way th;ll politics creates 
lcgal indetermin;tcy, it is not tire only wily. Olhcr ;imhiguities enter through 
legislative log-rolling and mi~to:il co~lcessions. Politic:~l give-and-take gen- 
cr;itcs statutes tlrat qualil'y or soften rcquircments. attach escape clauses to 
hriglrt-line roles, o r  halance clauses favoring one contending interest group 
witli c i a~ i ses  f~lvoring others. None of  these pnivisions need he unclear in 
itself. hut t;ihen together- they gerreratc riiultiplc interpretive possibilities. I h a t  
is hecausc jurists interpret sl;~tutory language in tlre light 01' its purpose. and 
when tlre statute itscli I-eflects cn~ss-purposes. its ~equirements  can he viewed 
difkrently depending on which purpose the interpreter deems niost vital. An 
iiitcl-l,reter w l ~ o  views the escape clauses and cloalific:~tions ;is inrportant 
expressions of lcgislativc purpose will stretch thcm to honlerline 01- dcrubtii~l 
c;~scs; another, M ~ O  V ~ C W S  ihc tinqualified rules as the key, will interpret those 
rilles strictly and find very few cxccptions. Ncedlcss to say, j ~ ~ d g c s '  mol.al and 
political outlooks influence their understanding of lcgisliitivc purposc: it's 
easier to g ~ - ; ~ s p  purposes you agree with tlrori pul-poses y r ~ u  ilc~n't. Every 

I I I ~ S U ~ C  ~ v t ~ c ~ l ~ c s  r;~l'l- :%11ct l'toztlb,!g ~n~,oi,>r~,.c<I i ~ ~ ~ i t ~ n ~ ~ h ~ l c s  arc 'Ix>a~s' d,>cs anoi dispel (my 
c,,nt'idcorc ili;il loii.b<i;tlh ;ti,d ,tiuics iiioal c1c;trl) am ho:iii. aiid 1lr:ll sle:i!ii toc,rmiitives. 
hctii~ho~gcrs, zioil clcplianl, eitii;illy c1c;irIy arc iioi." l'redciich Sctx~iici, i+i.si. ('izip.~, 58 S .  (':it. 
I.. Rev.  39'1, 422 ( 1 ~ 8 5 ) .  

" '  l!N Sccui-ily ('ooocil l<csoliiiirii~ 242 f 1'167) l b c  lingtiili vei i iol i  calls i ) ~  ..iviliidri~wnl of 
tii;$ili ii,rces i ~ o i i i  ieniioiies iocciiliicd t i?  ltic 8i.ceni conlliri' ("lrii~loiies." in,,$ "lbc li.iri. 

ii,rics." wl~cii. 'ihc" w;\s diiipped ;is ihc rcv>l i  i d  ;* i;S ;~mcoiliiir.nf I,, ibi, tiiilish-piiipmeii 
icat), wlliie the I'rcocil i,eisii>n c:ill\ ii,r ' ' i r l m ~ l  ilcs loiccs ;aiiiii.cs isi;l<lieoncr d o  iei~iloirc.: 
,,cc,,pcs l<,r\ <I,, rcccr,1 ~,~,?Il , l . ' '  

" Quiiicd i l l  Vicii,sl;i 1.. N<ior\i. hi J:toe S. Schaclcr, 7 1 ~  i'o/,,ici i,/'I.~~,qt,i/iiiiic I),n/i,,ig: A 
Cr,,,,yw.~.siii,mi C ' c i i r .  ,S,idiiv. 77 N Y l l  I . .  Rci ,  571. 506 f300L). Oii !tic dc!il,eiale iisc i ~ i  

ainhigoiiy, i c e  i h i d  : t i  5'1.1 97. 614 1'1. 

political ihult line in ;I lcgal text ;iuti~tnatically becomes ;In intcrprctivc fault 
line as  well. 

Iivcii judicially created doctrines ~ ~ . f l e c i  ihc push :liid pull of rri:iny out-  
looks. A court crcates ;, lcgal doctrine that neatly resirlvcs the case hcI6rc it. 
I.;rtcr, :lnother coilrt faces a casc in which applying that doctrine would yield 
an ohvi<~usly wrong ~ ~ u t c o i n e :  so  tlre court carves 0111 ;u1 cnccptioir and 
identifies a col~nter-principle governing the exceptinn. Suhserloent ci~ul-ts 
decide whether the principle o r  coooterpriilciple applies to a new casc by 
judging wlhethcr the facts o f t h e  new case more closely rescmhlc those o i  tlre 
original case or the exception - ;rnd typically. solrre facts in the new case will 
resemble each. WIrich analogy seems most cotnpelling will deperrd on 
judges' varying senses of S:rirncss. Over the corn-sc of centuries, lines o f  
judicial authority elaborate both the principles and counter-priiicijrles into the  
;n-chilecture o f the  comnron law. As a result, lcgal doctrine rcsciiihles a multi- 
generational compronrise, witli principles and counter-principles that roughly 
track the political f:i111t lines of different stages of evolving society. 

The result is indeterminacy in legal doctrine, a familiar t h c ~ n c  in the  
writings of the lcgal realists and critical legal stiidies. 13111 i t  is indetei-nrinacy 
o r  a special and limited sort - moderate, not glohai, indctcrrnin;icy. Inde- 
tcnniir;icy attains its maxin iun~  :!long rault lilies where the law most strongly 
reflects a political compronrisc. Where political conflict was onimportant t o  
tlre shape 21 lcgal text a s sun~cd ,  indeterminacy inay he minimal o r  non- 
existent. Krewster was wmng:  rrnf every proprrsition is ~~rgi lahle .  l.;~wyers 
desper:lte Si~r an ;lrgumcnt will try to  conjure up an indctcrtiiinacy where little 
CIS none exists, hut they will havc a hard time doing so  honestly. Tire torture 
memos testicy 10 [hat. 

1-et nrc summarize. I have heen s~iggesting that crucial ;irgunients in  tlic 
torlull: iirclnoh ; ~ r c  Srivolous. Itowever,  I havc also irisisled that no bl-ight-li~re 
test of ft-ivolity exists hcyond wl~cthcr  an iirtcspretivc coir~rnuriity i~ccep t s  
specific objections showing thtit the nrg~imcnts arc baseless o r  ahsurd. You  
k~row i t  whcn you see it. 

111 that c;lsc, why can't  the  torturc lawyers simply I-cply that their iiiter- 
plrtive coiiiiiionity sees it ~liflerently Srom the intc~pret iue  coiiro~unity (11 
liberal cosrnopi)litao lawyers'! Onc answer, pcrhaps the st]-ongcst. is thc inor;~l 
certainty that they would have rc~lciicd the opposite concliision if thc 
Admiiiistration w;lntcd tire opposite conclusion. 'The evidence shows tI1;1t all 
lllcsc nicinos welc written ondcr 111-cssill- from officials dctcrmincd lo lisc 
harsh lactics - officials who  conscioiisly hypasscd onlin;lry clr;lnneis aiid 
luohed to  lawyers sharing thcir ;liins. An interpretive community that contours 
its inlcrpretatioirs ti> the p;il-ty line is not cngage(1 in good-faith interl,rclation. 



In the case of the torture mernos. the giveaway is the vii~laiion of cr;ift 
valucs conrmoll to 311 leg:ll interpretive conr~~lonities. 'I'liis is cle;~ret  i n  t l~e  
Hybce Memo, hut the ]>I-cceding discussion reveals simil;~r priihlems i n  the 
otiier docnrilents. What ni;~kcs tlre Iiyhcc Mcn~o l'riv~,loos by conventional 
legal standal-ds is that i n  its nlost contn)vcrsial sections, it h;~rely goes througl~ 
the inotions 01 s1;lndar.d 1eg;ll ilrgilment. Instead ill' addressing the rihvii,os 
c~iu~~ler-;rrgilr~ic~rts, i t  i gn~~res  ihel~i; its cilation of conventi(~i~al lcg;~l 
authi~rity is, firr i~hvioi~s I-e;rsi~iis. sparse; it f;~ils tu incntioir directly adverse 
:~iithority;   oil whcir i t  does citc c < ~ ~ ~ v e ~ ~ l i o n a l  sourccs of law, i l  unrploys the111 
111 unconventional ways, and not ;~lw;iy\ honestly. 

'l'hc i1tIrci- nicmos arc less ti-ansparent about i t ,  hut tlrcy too discc~rd the 
lxojcct of providing an  analysis of the law as ni;~instre;~n~ lawyers and judges 
onderst:~nd it. Instead, tiicy pnividc aggressive advocacy hricls to give those 
who onler or engage in brutal intcrrog;ltion lcg;~l cover. 

One might ask whet is wmng with writing ailvocacy hrick. Aren't lawyers 
supposed to spin the low lo their clients' :~dvantage? ?'he ti-aditional answer 
for courtroo~n advocelcs is yes. The aim is to pcrsu;~dc the judge i1r jury.  rot 
KI wriie a trG~tise. '1'0 he sure, even courtrooill advocates shonld riot indulge 
in frivolous or  dishi>ncst argument. Hut, as Jiidgc Ilasterhrook's fomrul;~ 
indic;~tcd, the stanrlards of li-ivolity leilvc plenty of nrom for pro-client spin. 

Hut t l ~ e  torture memos are not briefs. 'Tlrcy are legal advicc, and in tra- 
ditil~nal icg;11 ethics they answer to ;I differenl standard: no1 perso;~siveness on 
the cliznl's hchall'hi~t candor and indepciiilence."' As I si~gycstcd in the last 
chapter, perhaps ilie most funda~nental rule of thumh for legal ;rdvice is that 
lhe l;~wyer's ;tnalysis i11'the law should he Inlore or less the sarrrc as i t  would 
he if t l~c  client wanted the opposite result from the one the lawyer knows Ire 
wt1nts. 

Other roles OF thumlr follow irr~m this. First, a leg;il opinio~i ooglit ti,  lay 
out in  tci-ms intelligible to the client the chief 1cg:ll ;iigumcnts hearing on the 
issue, those con1r;li-y to tlie client's prctcrrcd r ~ ~ ~ t c i ~ m c  as well its those 
k~voriog i t .  Unlike a brief, wt~icli a i m  to ininimize the oppijsing argomcnts 
imd cx;lggerate the strength of its own, the opinion should evaliiatc the 
al-gumcirts as ~>l?jcctivcly as p~~ssihlc. Second, opiniilirs n r i ~ s ~  treat l e g ~ l  
i~iitlrority honestly. (13riels sh~ri~ld ;IS well.) Nil fttnny stuff: iltlrc lawyer citcs 
a source. the rc;~der should not have to doiihlc-check %::hcther it rciiily says 
what tlic lawyer says it says, or whcther the 1~1wyer h;~s wl-cnched a quot:rtion 
out of ci~irtcxt to flip its nica~ling And adverse soiirces m ~ ~ y  nut \inlply he 
ignored. Just as  liligatiori rules require lawyers lo divulge directly adverse 
law to ci,iirts, an lroncsl legal opinion does not siinpiy swccp i t  under the rug 
and hope nobody notices. 
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cncicise liidcpcndcni liii~li.~sior,;tl jiidpiiient ;ant1 i c i~ i l c r  c;riidiii ;itivici.:' 

Finally, an honest opinion explains where its conclusion fits on the bell 
curve. While it is entirely proper for an opinion writer to favor a nonstandanl 
view oftlrc l;~w, shc must nrakc clear that it i s  a nonstandanl vicw of the law. 
Sire cannot write all opinion advancing a marginal view of the law with 3 

hricf-writer's swaggering sciflconlidcnce that dlc 1;1w will sustirin no vicw 
othcr Illan hers. 

An ex;~mpIe might help. I t  is only h i r  tri ~ i sc  an  argonrent in one iif John 
Yon's OLC n ~ c m i ~ s  tirat f~~lfi l ls  tbesc rcquirenrents. A incnro i>fJani~ary 22, 
200'2 (which went out over liyhec's signature) argues. among othcr things, 
that conrmi~n Article 3 of the Geneva (:onventions does not apply lo the US 
conilict with Al Qaeda. That is hecause Article 3 applies only to "anned 
conflicts not of a11 intcrnatiooal characrci." By this phiasc, Yoo xrglles, the 
fritmers of (icneva had in mind o ~ ~ l y  civil wars, like the Spanish and Chinese 

i 1.1 civil wars. Thirt would p1:iinly exclude tlie cotit'lict with Al Qacda. 
There is nothing frivolous ahont this urgument; indeed, it is quite forceful. 

Uut there is also a powerful reply ti, it. In l ez~1  ternrinology, "international" 
iiieans "among nation-states." as in the phrase "intcr~iational law." An 
i11tern;ltionnl armed c~~nf l ic t  is a conllict among n;riion-states. and therelore 
an amled conilict "not of an international character" would be utiy amred 
conflict not ;Imong nation-st:ttes, not only civil wars. (This, eventually, was 
the interpretation adopted by tlie 11s Supreme Court in its June 2006 Hirw~il,rn 
opinion.) In that case, the conllict with A1 Qacda would he classified as an 
armcd conllict not o l  an intelnatioi~al (i.c.. state-against-state) charactc~.- and 
thercforc common Article 3 would  ply to it and pnllcct even Al Qaeda 
captives. That concli~sion would harmonize with the most obvious pilrposc of 
Article 3: pmtccting at least the inost basic hurnan rights of all captives, 
wlictlrcr or not they qualify for the more extended protections Geneva ot'lcrs 
to I'OWs ;nid protcctcd civilians in wars tlmong nation-states. 11, as a matter 
of policy, Article 1 ainis to protect basic human rights in nonstandard wars. it 
would he in-ational to pr~ltcct hi~man rights only in civil wars i-;ither than all 
armed c~~nflicts. Mixi iotel-national 1;rwyel-s helievc llrat lri~man rights 
i~rsirurrrerrts should he ir~terprctud in a b m d ,  gap-filling way, precisely 
hec;iose o i  tlie importance of human rights. 

The virtue of Yoo's opiiiioii is that he explicitly disciissi.~ all tlris. l l c  
sketches the evolution of tlie law of nr~neit ci111ilict in the twentieth ccntnry, 
;~ck~ii~wlcdging that in  recent years international law "gives centinl place to 
individo;~l hu~iran rights" end "hlurs the distinction between iiitern;~tional and 
iniern;~l armed conllicts.""' Ile citcs one of  the principal cases illustrating 
this view. the Yugos1;iv TI-ihunnl's 7irdic dccis i~~n;  anrl in ;I iboliiotc he refers 
ti, other :rutlroritics taking the snnrc view. in response, he cnrphasizcs thi~t the 





In short: is you are writitig ;I brief. c;111 i t  a hrict', not ;an opinion. IS i t  is an 
r~pininn; it must not bc a brief. 11' you write a hricf but c:ilI i t  an opitiion, you 
have tlonc wrong. 

Soole might reply t1i;il in tlic real worlil i ~ i ~ t s i d c  the nc;viemy. 1eg;ll opinions 
hy  government ol'llces (II-I, hriel:~. Wtic~i  the Spate i)epartment issues ;m 
i)piiiion vir1dic;lting ;I mi l i t~ ry  ;ictioti hy tlic [IS governlrrcnt. everyone 
unrlersk~nrls th;r1 1111s is a puhlic statcme!it of the govcri~iiieiit's p o s i t i ~ ~ n ,  not 
an independent legal assessment. T o  suppose othcrwisc is naive. 

111 that c 3 e ,  h ~ w c v e r ,  why heel) up the cliar;ide? Consider, fill- example, a 
pair of ilocurrrents authored hy the British Attorney (icocral, Lord I'etcr 
Croldsiiiith. The lil-st was ;I conficlentixl lcgal ~ncmorandi~tii  to Tony Blair oil 
the legality of the Iraq war, d;itcd March 7. 2003. less than two weeks h d ~ r e  
the will- began. 7'he incnio consisted of thirteen ~Ieiiseiy packed pages, a ~ i d  in 
nly vicw i t  is o model of wliat suc11 an opitiion should hc. It c;~relulIy and 
judicioiisly dissccts ;ill the p n ~  and con argunic~its, which were closely 
balanced, consihtirrg largely ol' intel-pretive deb;~tes [ ~ v c r  the meaning of 
characteristically soapy L!N Security (:o~incil resolutions. Cinldsmith con- 
cluded ilunt, while in his opinion obtaining ;I secilnd Secosily Council I-cso- 
lution authorizing thc rise of lorce "is tlie s;ilcst lcg;~l coursc." a rc;~sonahlc 
iirguincnt can be rnade that existirig resolutions wtruld suffice to justify tlie 

I [  w, CIS . ,I . ~. iu t ious  .. go-ahead to Blair, Iai~lcd with substat~tial misgivings 
aiid caveats. If Bl;~ir 's recloesl to Goldsniith was to give him the stroiigest 
argument av:iilahle for thc lcgaiity of the w:ir, Goldsmith replied iii the hest 
way he could: IIC ;irticulated the ;rrgumcnt Blair 1vunDd. adviscd hiin that it 
was reaso~iahle, but also ma(le it clear that tlic argument did not represent his 
own view oC how the krw should hest he read. This represents the li~iiit  MI 

wl~icli an honest legal advisor can tailor his opinion to the wishes of his 
client. Ciolds~nitli's office wrote a sophisticarcd, honest (locomcnt. 

'1'01 dilys latcr - three days hcfi~re the hoiiihing hew11 -. Lrn-d Goldsmith 
psesentc'd tlic same issiic to Pilrliament. and now all t l ~ e  misgivings wcrc 
zone. In place of thi~ly-one subtle piiragl-aphs 01 ;~n:~ly\is, thc "opinioi~" to 
1'arli;iment c(~nsists of nine tcrse. conc111s111-y p;il-agraplis witli n<, nouiicc 
aiiil no hint of doubt."' in p1;lcc o i  tlie confirlenti;~l inemorandoni's con- 
cluhicin that thc mc;i~iitig of a Security Council sesolnl i~~n was "unclear." 
Goldsmith's puhlic statement expressed IIO <Ioobts wh;itever. It w;is pure 
vindication of the course ol' :~ction to which Blair was irrcvocahly committcd. 
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Two years later, ';oldsmith k ~ l d  the Housc of L.ords that his public 
st;ltemcnt was "tny own gcnoincly held, indcpcniient vicw," anil that allc- 
gations "t1i:lt 1 was Ieaiit on to give llint view . . . ;Ire wholly i~i~l~iiiidcd.""' 
IJnlbrlunaleiy for i,orcl (;i~ldsn~itlr, the confidcntial inc~noiandu~rr leaked a 
few weeks later, and rcadcrs cot11d see fils thcmsclvcs wlrat his genuinely 
held, inilcpendcnt vicw actii;llly had hecii. The kcriiuflle that f i~l lowcd fanned 
pulltic s u s p i c i o ~ ~  ;~hout the decision to go to was, and wc;~kencd Blair in thc 
iicxt clccii<~n. 

I t  is ohvious wliy l.oni (ioldsiuitl~ pave I'arliament the unqualified opinion 
lie did. The w;~r  was ;rbout to hcgin, tlie govemmciil wiis committed to i t ,  and 
it was deeply controvcrsial. An opinion lade11 with iloubts would have h;id 
devaskitiog repercussions ibr the governiilcnt's policy awl its rcl:itionship 
witli tbc United Statcs. Knowing this, (;oldsmith wrote ;I bricl; just as t l ~ c  
re;ilists thiiik he slioul~l. But realists should notice that when he had to defend 
i t  two years later, (;oldsmith coiitinncd to pi-etcnd [hiit it was sonictl~ing else - 
a hi~ckli;!ndrcl ;~chnowledgrncnt o f t h e  principic l ;im ],rop<rsing: Ifyoic u,rirp I ,  

/lri(:f /)II/ co// i t  (117 opi~zion, )',JCL I I ~ ~ ~ ~ ?  iton? I L , ? - O I I , ~ .  111 liis seco~id, brief-like 
o p i n i ~ ~ n .  he did wrong. 

This is douhly true lor thc OIS?. because in n ~ o d c r i ~  pr;~cticc its opiiiions 
hind thc executive br;rnch."Q7'hat inahcs ilicm quasi-judicial irr character. 
I11 the pi-eccding ch;lptci-, I argued lhnt lcgal ;ulvice from lawyers to clicnts is 
always 'jul-isgciier;itive" aiid quasi-judicii~l, but ohvioi~siy, writtct~ opinio~is 
binding cntirc dcparlnicnts <)I '  the govcriimcnt are judicial in a more direct 
way. As such. t l~c  ohlig;~tion of in~partiality hriilt into tlic lcgal advisor's 
etliical sole i h  reinfi'rced hy the obligation of i~iipartiality incumbent on a 
judge. Two additional ihctrrrs make the rrhligation more wciglity still. First, 
some or the opinions were secret. losulatcd li-om outside crilicisni ;rnd 
altcrnntivc points ot'vicw, written ur~der  pressure fr11rn i~owerful  officials aiid, 
perlii~ps. froin hair-raising intclligcocc ahout A1 Qiieda's intentions, they were 
luemos irom ihc huiikcr. Recognizing a professioilal obligation to pn~vidc  
irnpar[i;~l aniilysis leprcsentcd ;In essential tether to rc;tlity. I:in;~lly, thc 01.C 
is chnrgcil by slatillc with helping tlie cxccutivc discharge its constitutiooal 
t~hl ig;~t i r~n to "lakc care that the laws hc  fi~itlifi~lly c ~ e c u t ~ c l . "  iiiclelily to the 
law. I I U I  10 thc Adi~iioisii-atio~i, reqnil-cs inrpar~iality. 
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