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T DISORDIER OF WOMEN

Dependence and Exploitation m Work and Marriage, ed. 1L Barker
and 5. Allen, (Longmans, London, 1976). (On purity, see also Ortuer's
suggestive sketch “The Virgin and the Stawe’, Feminist Studies, 8
(1978), pp. 19-36.)

Montesquien, letter 64, po 131

Rousseauw, Enule, pp. 357-8.

Victorian arguments about women’s lack of sexual feeling, while
oppressive, could also be used to women’s advanzage. There is an
excellent discussion of this area in N. F. Cotr, ‘Passionlessness: an
lnterpretation of Victorian Sexual Ideology, 1790-1850", Signs, 4
(1978), pp. 219--36.

Rousseaun, La Nowvelle Heéloise, pt 3, letter 30, pp. 261-2.

Rawis, p. 468. The discussion here draws generally on secs. 70-2.
Ibid., p. 512

The phrase 1s taken from B. Clark and H. Gintis, ‘Rawlsian Justice
and Economic Systems’, Philosophy and Public Affairs, 4 (1978),
pp. 302-25. This essay forms part of the left’ critique of Rawls which,
so far, has largely ignored the sexual (in contrast o the class)
dimension of subordination and its relevance for jusuce.

See M. Poster, Critical Theory of the Family (Pluto Press, London,
1978), chap. 1 (though women are relegated o a foomore); and
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The Fraternal Social Contract

The sons torm a conspiracy to overthrow the despot, and in the
end substitute a social contract with equal rights forall . .. Liberty
means equality among the brothers (sons) . . . Locke suggests that
the fraternity 1s formed not by birth but by election, by contract
. . . Roussecau would say 1t is based on will,

Norman O. Brown, Lowve’s Body

The stories of the origins of civil society found in the classic social
contrace theories of the seventeenth and eighteenth centuries have been
repeated many times. More recently, John Rawls and his followers have
given new lease of life to the story of the contract that generates political
right. But in ail the telling of the tales, and w the discussion and argument
about the social contract, we are told only half the story. Politicul
theorists present the familiar account of the creation of civil society
untversal realm thar (ac least potennally) mcludes everyone and of the
origins of political right in the sense of the authority of government in the

liberal state, or Rousseau’s participatory polity. But this s not the
‘origimal” pohitical right. There is silence about the part of the story which
reveals that the social contract is a {raternal pact that constituzes ¢ivil

society as a patriarchal or masculine order. To uncover the latter, it 1
necessary to begin to tell the repressed story of the genesis of patriarchal
pohucal night which men exercise over women.

Most discussions of contract theory accept uncritically the claim the
the stories successfully show why the authority of the state is fegitimare,
but the criucal failure to recognize the social contract as fraternal pace is
of a different kind. Ounly half the story appears in commentaries on the
classic texts or in contemporary Rawlsian arguments, because modern
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political theory is so thoroughly patriarchal that one aspect of its origins
lies outside the analytical reach of most theorists. Political theorists argue
about the individual, and take it for granted that their subject matter
concerns the public world, without mvestigating the way 1n which the
“individual’, ‘civil society’ and ‘the public’ have been constituted as
patriarchal categories in opposition to womanly nature and the “private’
sphere. The civil body politic created through the fraternal social contract
is fashioned after only one of the two bodies of humankind.

The patriarchal character of cvil society is ﬂEF, explicit in the classie
texts — if they are read from a feminist perspective. ln this chaprer, 1 can
draw attention to only a few of the implications of such a reading and
some of most obvious omissions in standard discussions of contract
theory.! For instance, civil society 1s public society, but it is not usually
appreciated that feminist arguments refer to a different sense of the
scparation of ‘public’ and ‘private’ from that typically found in
discussions ol civil socery.

The meaning of ‘civil society” in the contract stories, and as [ am cZ:m_
it here, 1s constituted ﬁ_:.an.r the ‘ornginal’ ﬁﬁ..:.u:o: and opposition
between the modern, public — civil — world and the modern, private or
conjugal and familial sphere: that is, i the new social world created
_h_:ocrr contract, evervthing that lies beyond the domeste (private)
sphere 15 public, or ‘civil’, society. Feminists are concerned with this
division. In contrast, most discussions of civil society and such
formulations as ‘public’ regulation versus “private’ enterprise presuppose
that the politically relevant separation between public and private is
drawn within ‘civil soctery’ as constructed in the social contract stories.
That is to say, ‘civil society” has come to be used in a meaning closer o
that of Hegel, the social contract theorists” greatest eritic, who contrasts
the universal, public state with the market, classes and corporations of
private, civil society,

Hegel, of course, presents a threefold division berween family, civil
society, state - but :E separation between the family and the rest of socal
life is invariably “forgotten’ in arguments about civil society. The shift in
meaning of ‘civil’, ‘public’ and ‘private’ goes unnoticed because the
‘original” creation of civil society through the social contract 15 a
patriarchal construction which is also a separation of the sexes. Polical
theorists have repressed this part of the story from their theorencal
consciousness — though it is implicit in the assumption that civil life
requires a natural *cr:##:.:um ~ and thus liberals and {(non-leminist)
radicals alike deal only wich the liberal understanding of civil society, in
which ‘evil’ life becomes private in opposition to the public state.

Perhaps the most striking feature of accounts of the contract story
the tack of attention paid to fraternity, when liberty and equality are so
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much discussed. One reason for the neglect is that most discussions pass
over the insights about fraternity found in Freud’s versions of the
contract story, Fraternity is central to socialism, and nineteenth- and
twentieth-century liberalism, as a recent study has shown, relies heavily
on fraternity as 2 crucial bond Integrating individual and community,
However, discussions of fraternity do not touch upen the constitution of
the ‘individual’ through the patriarchal separation of private and public,
nOT UpON how the division within the (masculine) ‘tndividual” includes an
opposition between fraternity and reason, Fraternity comes to the fore in
liberals” attempts to formulate a more sociologically adequate account of
the individual than is found in the abstract conceptions of classic fiberal
contract theory. But for feminists explicit recourse to liberal or socialist
fraternal bonds merely exposes the patriarchal character of ostensibly
universal categories and calls attention to the fundamental problem of
whether and how women could be fully incorporated into a patriarchal
civil world.

A feminist reading of the contract stories is also important for another
reason. The contemporary feminist movement has brought the idea of
patriarchy into popular and academic currency, but confusion abounds
about its meaning and implications and recently some feminists have
argued that the term is best avoided. ‘Patriarchy” 15, to my knowledge, the
only term with which to caprure the specificities of the subjection and
oppression of women and to distinguish this from other forms of
domination. If we abandon the concepr of ?::dr_d? the problem of the
stubjection of women and sexual dominaton will again vanish from view
within mndividualist and class cheories. The crucial question, therefore, s
the sense in which 1t can be said that our own society 15 patriarchal.

Two popular feminist claims about patriarchy add 1o the confusion.
Fhe first is that the liceral meaning of ‘patriarchy’, rule by fathers, is suil
relevant. To insist that patriarchy 1s nothing more than paternal rule is
itself a patriarchal interpretation, as an examination of the classic texts
reveals. The second claim s thar patriarchy ts a timele aly
which obviously rules out the possibility that men’s dominaton of
women takes different forms in different historical periods and culture
More precisely, neither claim about parviarchy can acknowledge that ous
own momentous transition from the traditional to the modern worlid
wransition which the contract stories encapsulate theoreucally - involved o
change from a traditional (paternal) form of paviarchy 10 3 new
ﬁ.:?::_w.. modern (or fraternal) form: patnarchal civil socieny

, humian umives

Few of the participants in recent feminist debares about pariarchy
seem aware of the significance of patriarchal political theory 1 die classic
sense: that is, the patriarchalism of Sir Robert Filmer and other less well-
known writers of three centuries ago. Nor have they taken aceount of the
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reveals, Filmer's apparestly  straighttorward statements obscare the
foundation of patriarchal right. Patcrnal power is not the origin of
political right. The genesis of political power lies i Adam’s conjugal or
sex right, not in his fatherhood. Adam’s political title is granted before he
becomes a father. Sons, as Pilmer caustically reminds Hobbes, do not
spring up hike mushrooms. If Adam was to be a father, Eve had w become
4 mother and if Fve was to be a mother, then Adam must have sexual
access to her body. In other words, sexual or conjugal right must
necessarily precede the right of fatherhood.

Filmer makes it clear that Adam’s political right is origmally
established in his right as a husband over Eve: ‘God gave to Adam . . . the
dominion over the woman’, and ‘God ordained Adam to rule over his
wife, and her desires were to be subject o his”.'" However, sexual or
conjugal right then fades from view in Filmer’s writings. Afeer proclaiming
that Adam’s first dominion or political right is over a woman, not another
man (son), Filmer then subsumes conjugal right under the power of
fatherhood. Eve and her desires are subject to Adam but, Filmer
continues, ‘here we have the original grant of government, and the
{ountain of all power placed in the Father of all mankind”. Recall that in
the Bible story in the Book of Genesis, Eve is created only after Adam
and the animals have been placed on earth. Morcover, she is not created
ab initio but from Adam, who is thus in a sense her parent. Filmer is able
to treat all political right as the right of a father because the parriarchal
father has the creative powers of both a mother and a father. He s not just
one of two parents; he is the parent.

The patriarchal image of political fathers (here in Locke's words) is that
of ‘nursing Fathers tender and careful of the publick weale’.’? The
patriarchal story is about the procreative power of a father who 1
complete in himself. His procreative power both gives and nurtures
physical life and creates and maintamns political right. Filmer is able to
dismiss Adam’s power over Eve so casily because, w the story, women
are procreatively and politically irrelevant. The reason Adam has
dominion over ‘the woman’ s, according to Filmer (here following a very
ancient notion), that ‘the man . . . is the nobler and principal agent m
gencration”.'? Women are merely empty vessels for the exercise of the
father’s sexual and procreative power. The orginal political right which
God gives to Adam is, so to speak, the right to fili the empty vessel.

There is therefore no question to be asked, or error w0 be corrected,
about women’s natural frecdom. Filmer invokes women merely to
highlight the folly of the doctrine of the narural liberty of sons. The
contract theorists” argument about natural freedom entails that ‘there can
be no superior power’. The full absurdity of that conclusion is revealed
for Filmer in its corollary that ‘women, especially virgins, [would] by
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Birth have as much macural freedon
to lose there liberty without their own consent.
Fiimer could present the natural Treedom of women as the reductio wd

ainy other, and dwerefore cught not

absirdin of the contract argument because there was no controversy
between the  patriarchalists and contract thearists about  women’s
subicetion. The contract theorists” aim was theoretteal parricide, not the
overthrow of the sexual right of men and hushands. Both sides agreed,
first, that women (wives), unlike sons, were born and remained naturaily
subject 1o men (husbands); and, sccond, that the right of men over
women was not political. Locke, for example, concurred with Filme
view that a wife’s subjection has a ‘Foundation in Nature”, The Tiushand s
naturally ‘the abler and the stronger’, so he must rule over his wile !
Rousscau, the vehement eritic of the fraudulent liberal social contract tha
Btings into being a corrupt civil society of inequality and domination, s
no less insistent that women must be ‘subjected either to a man or to the
judgements of men and they are never permitted to put themselves above
these judgements’. When a woman becomes a wife, she acknowiedges her
husband as ‘a master for the whole of life”,*®

The contract theorists’ ‘victory” hinged on the separation ol paternal
from political power, so they could not, ke Filmer, subsume sexual
under paternal ~ that is, political ~ rule. Instead, the social contract story
hides original political right by proclaiming sexual or conjugal right as
natural. Men’s dominion over women s held to foilow from the
respective natures of the sexes, and Rousseau spells out this chim in detal
in Book V of Emile. Locke has no quarrel with Filmer about the
legitimacy of sexual, patriarchal right; rather, he insists that 1t ts nor

political. Eve’s subordination.

can be no other Subjection than what every Wife owes her Husband, . . .
Adam {’s] ... can only bea Conjugal Power, not Political, the Power that
every Husband hath to order the things of private Concernment in his
Family, as Proprictor of the Goods and Land there, and to have his Will
take place before thar of his wife in all things of their common
Concernment.’”

Boch sides in the seventeenth-century controversy — unlike contemporary
political theorists — were well aware that the new doctrine of natual
freedom and equality had subversive implications for all relationships of
power and subordination. The patriarchalists claimed that the doctrine
was so absurd that the problems it raised of justifying, say, the power ol a
husband over his wife were immediately shown to be figments of the
contract theorists” disordered imaginations. But if the contract theorises
were content with conjugal patriarchy, the individualist language of their
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attack on paternal right meant that they had (as Sir chﬂ_a .T.__Eo“ u_,*m:mg.v
opened the thin ends of numerous _.G.‘c._::c_:;.v‘ wedges, :F uc _.:m.. a
feminist wedge., Women almost at once ac_..\hp.* on the contradiction o u.:
“individualism’ and a ‘universalism’ /c_:n.r insisted that women éﬁ..n.v,.c___z
into subjection and that their subjecnion was natural and ﬁmc_:_ﬂwm@ .u\
irrelevant. By the end of the mﬁé:?,.nmﬁ: century, for exampie, \:%
Astell was asking: ‘1f all Men are horn Free, how is it that all Women are
born Slaves?* . . N -

The difficulty for the contract theorisis was that given theis premises,
an answer to the question was impossible, Logically, there is no reason
why a [ree and equal female :.#:(‘.:_:m_ should u_(f,&.;. (contract 1)
subordinate herself to another {ree u:g.cﬁzuw (maic) u:#.r.e_:_:m_ cmc_.J
marriage, The difficulty, however, was casily overcome. Political theorists,

whether liberal or socialist, absorbed :ﬁﬁm::ma .Jm_: into their ﬁrns_,m‘nw
and ‘forgot’ the story of the ongm of patriarchal ?.:_.F._m‘. ‘Z‘mﬂ:mm
subjection was scen i terms of _..58_._5_ power and three rc:r,:_?, ﬂw.
feminist criticism — whether written by women ércm.c names :@.C
appear in political H_EOQ. textbooks, by .:S r.cﬁun_.,::é,om. :M@%m_m
sacialists, or by the otherwise acceptable philosopher, Joha Stuart Ma
as s essed and ignored.
a.,a.w._,,_“uwﬂmwwu_.a view mr_.._ﬂ: the rise of social contract %qc.J\ and the develop-
ment of civil society was also a defeat ».m:. _.Eﬁ_.ﬁ:.i.ﬂ.m_._u._j has _:n.u.:.ﬁmﬁrmﬁ.
some vital questions about the constructon of the civil body ﬁo.:.zr, 3<m
never been asked. One problem about the social contract that has recerve
some attention is the question of exactly :.\r.c makes ﬁrw agreement. Many
commentators wlk uncritically of ‘individuals® sealing the pact, U:n‘
Schocher, for example, points out Hr,,:. in the xc<c_:c3:: century _,M. was
taken for granted that fathers of families entered the social contract.
When | first began to think abour these matters :.,35 a *,G::.:u”n
perspective, 1 assumed that the social contract was a patriarchal .rcm_:m ?ﬂ
because it was made by fathers whosc agreement was Src:. 0 ?:.n their
families. Certainly, ‘individuals’, in the umversal sense in E_:nﬂr. Hwﬁu
caregory is usually used to mean anyone and everyone, do .:M:. E_...ﬂ Jr ﬁ_#,
social contract. Women have no partin it as :zﬁ:_wi &::cr.ﬁ H.F.w m.r w ﬂ#
requisite capacities and abilities. The .:&2:75.7 of the ,.ﬁc:_a_v, w:. um:m:.”
but they do not ace as fathers. Afeer all, the stories H.n_.m of the ;%:M mvm fc
father’s political power. Men no longer r,m.,\c a w.cr:ni E.,F.n as at ??
But fathers are also husbands — Locke’s friend Uyrrell wrote :.:: wives
were ‘concluded by their Husbands™” — and, from yet m:cﬂ.ﬁn_. /..mmé_u:._m.r.
the participants in the wc.&zw coneract are sons or r::rwﬂ.. :Jn.r.c_.i?#..,ﬂ 7
made by brothers, or a fraternity. 1t1s no accident _L,:: fraternity ﬁuﬁm_:v,
historically hand in hand with liberty and equality, nor that st means
exactly what it says: brotherhood.
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If “patriarchy” is all too often interpreted literally, “fraternity’ is usually
treated as if its literal meaning had no relevance today and as if the terms in
the revolutionary slogan, ‘Liberty, Equality, Fraternity’, unquestionably
applied to us all, not only o men joined by fraternal bonds. Bernard
Crick has recendy pointed out that fraternity has been refatively lirdde
analysed, even though, he says, ‘fraternity with liberty is humanity’s
greatest dream’.” When it is mentioned, fraternity is usually presented as
an expression of community; it is seen as ‘at bottom, a certain type of
social co-operation . . . a relation between a group of equals for the
utmost mutual help and aid”.*" Or as Crick argues, addressing his fellow
socialists, fraternity is an ethic and social practice that ‘goes with
simphicity, lack of ostentation, friendliness, helpfulness, kindliness,
openness, tack of restraint between individuals in everyday life and a
willingness to work together in common tasks’.?? The general acceptance
that ‘fraternity” is no more than a way of talking about the bonds of
community tustrates how deeply patriarchal conceptions structure our
political theory and practice. Feminists have long appreciated the extent
to which socialist solidarity and community has meant that women are
littde more than auxiliaries to the comrades and that women’s political
demands must wait untl after the revolution. But the problems women
have in finding a language in which to make their demands is illustrated by
the final words of Simone de Beauvoir’s The Second Sex, where she states
that ‘men and women [must] unequivocally affirm their brotherhood, ™
The fact that the social contract is not an agreement between individualy,
fathers or husbands, but a fraternal pact, becomes particularly clear in
Freud’s versions of the social contract story. Freud’s account of the
murder of the primal father by his sons is not usually considered in
discussions of the social contract. Yet, as Brown states, ‘the baule of
books re-enacts Freud’s primal crime.’?* And Rieff treats Frewd's myth
of the parricide as a version of the social contract, to be considered as part
of the same tradition as the theories of Hobbes, Locke or Roussean 2
The best warrant of all is available for this interpretation. In Moses and
Monotheism Freud refers to the pact made by the brothers after their
dreadtul deed as “a sort of social contract”.?
But, 1t could be objected, Freud’s myth is about the orivins of soc ty

o

teself. Freud claims - and this is taken at face value by Julier Micchell's
Psychoanalysis and Feminism, which has been very influcotial amony,
feminists — that the parricide ushers in “civilization™: hat is, human
soctery. However, the classic social contract theorists are also sometimes
read in the same way; the passage from ‘the state of nature’ can be s

1y
the transition from nature or savagery to the first human social order. Tn
ncither vase is there pood reason 1o accept a universal reading dhay

wentifies “civilization” or “civil soctery” with society itself. When the form
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of the laws instituted by the brothers is examined, it is clear that the
stories are about the origin of a culturally and historically specific form of
cocial life. The close connection between “civil socicty” and ‘civilization’ is
suggested too by the fact that the term ‘civilization’ came into general use
only towards the end of the cighteenth century, ‘to express a particular
stage of European history, sometimes the final or ultimate stage’.?’
‘Civilization’ expressed the ‘sense of modernity: an achieved condition of
refinement and order’.”®

fn her interpretation of Freud, Mirchell claims that the ‘law of the
father” is established after the parricide. On the contrary: the law of the
father, the absolute rule of one father-king, holds sway before his murder.
The crucial point about the contract is that it takes place after the death of
the father and abolishes his arbitrary right. Instead, the brothers (sons),
prompted by remorse for their dreadful deed, by love and hatred and by a
desive to prevent parricide in future, establish their own law. They
establish justice, ‘the first “right” or “law” ™7~ or civil society. The law,
or arbitrary will, of the father is overthrown by the combined action of
the brothers, who then place mutual restrictions on themselves, establish-
ing an cquality which, Freud states, ‘saved the organization which had
made them strong’.*® A contract between free and equal brothers replaces
the “law of the father’ with public rules which bind ali equally. As Locke
makes clear, the rule of one man (father) is incompatible with civil
society, which requires an impartial, impersonal set of rules promulgated
by a collective body of men who stand to the law and each other as free
cquals, as a fraternity.

At this point the objection might be raised that even if brothers enter
the contract, they cease to be brothers once the pact 1s conciuded. In the
et of contracting they constitute themselves as equal, civil ‘individuals’
and chus cast off familial and, hence, fraternal ties. The fundamental
distinction between the traditional patriarchy of the father and modern
patriarchy is precisely that the latter is created in separation from, and
opposition to, the familial sphere.

However, it does not follow that all ascriptive ties are therefore
bandoned and that the term “fraternal” ceases to be appropriate. Brown
claims that there is an ‘inner contradiction” in the trilogy of lLiberty,
cquality, fraternity: ‘without a father there can be no sons or brothers.™!
However, as recent accounts of fraternity make clear, the concept covers
much more than bonds of kinship. ‘Individuals” can be part of a fraternity
or a brotherhood — a ‘community’ - even though they are not brothers
(sons of a father or kin). The father is dead and the participants in civil
socicty have left kinship behind them, but as civil individuals they stil
share an ascriptive bond — a bond as men.

Freud's story of the parricide is important because he makes explicit
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what the classic tales of theoretical murder leave obscure: the motive for
the brothers’ collective act is not merely to claim their natural liberty and
right of sclf-government, but to gaim access to women. In the classic
theorists” state of nature the ‘family” already exists and men’s conjugal
right is deemed a natural right*? Freud’s primal father, his patria potes as,
keeps att the women of the horde for himself. The parricide climinates the
father’s political right, and also his exclusive sexual right. The brothers
inherit his patriarchal, masculine right and share the women among
themselves. No man can be a primal father ever again, but by setting :mu
rules that give ail men equal access o women (compare their equality
before the laws of the state) they exercise the ‘original’ politcal right of
dominion over women that was once the prerogative of the father.

Freud writes of the brothers” ‘renunciation of the passionately destred
mothers and sisters of the horde.’¥ This 1s misleading. The fraternity do
not renounce the women, but each gives up the destre 1o put himself in
the place of the father. As part of the fraternal social contrace the brathers
institute what Freud calis the law of exogamy or kinship. In hustorically
specific terms, the brothers create the modern system of marriage law and
family and establish the modern order of conjugal or sexual right. The
‘patural foundation” of civil society has been brought into being through
the fraternal social contract.

The separation of ‘paternal’ from political rule, or the family from the
public sphere, is also the separation of women from men through the
subjection of women to men. The brothers establish their own law and
their own form of sexual or conjugal dominion. The fraternal sovial
contract creates a new, modern patriarchal order that is presented as
divided into two spheres: civil society or the universal sphere of freedom,
equality, individualism, reason, coneract and impartial law - the vealm of
men or ‘individuals’; and the private world of particularity, natur !
subjection, ties of blood, emotion, love and sexual passion ~ the world of
women, in which men also rule.

In short, the contract constitutes patriarchal civil socicty and the
modern, ascriptive rule of men over women. Ascription and contract are
usually seen as standing at opposite poles, but the social contract s
sexually ascriptive in both form (it s made by brothers) and content (the
patriarchal right of a fraternity is established). Civil individualy Tuve
fraternal bond because, as men, they share a common interest in

upholding the contract which legiumizes their masculine patriarelhal vight
and allows them o gain material and psychological benefic fron women's
subjection.

One important guestion raised by the contrace stories 1s exactly bow
the “foundation in pature’, which uphoids the subjection of ;.‘\.z.,:._:,
should be characterived. Locke tells us that the serength and sbilicy of the
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man (husband) is the natural basis of the wife’s subordination: a view
which becomes absorbed into patriarchal fiberalism, but also opens the
way for liberal feminism. Feminists began to criticize the argument from
strength long ago,™ and although the claim is sull heard today,
historically it has become less and less plausible to rely on strength as the
criterion for masculine political right. Contemporary liberal feminists,
following the lead of much carlier writers fike Mary Astell and Mary
Wollstonecraft, have attacked the alleged lesser ability and capacity of
women as an artifact of defective education, as a matter of deliberate
social contrivance, not a fact of nature.

The difficulty for the liberal feminist argument is that education cannot
be equal while men and women remain ditferentially positioned within
their ‘separate spheres’, but the patriarchal division between the private
family and public, civil society is a central structural principle of
Liheralism. Moreover, the problem runs deeper than a liberal perspective
suggests. Liberal feminism assumes that the relevant political problem is
to show that women possess the capacities men possess and can do what
men can do. However, this also assumes that there is no politcal
significance to the fact that women have onc natural ability which men
lack: women, but not men, are able to give birth.

Now, it may be claimed that this provides no “foundation in nature’ for
women’s subjection because birth (unlike child-rearing) 1s ulimately
irrelevant to the development of the capacities of civil beings. The
difficulty with this argument is that it, too, ignores the story of the
‘origin’ of patriarchal pofitical right, and thus the importance of birth for
patriarchal civil society. The ability 1o give birth, both acrually and
metaphoricaily, is central to patriarchal theory.

Filmer’s argument shows that Adam’s right of domination over Lve s
the right to become a father: a right to demand sexual access to Eve's
body and to insist that she give birth. Eve's procreauve, creative capacity
is then denied and appropriated by men as the ability to give political
birth, 1o be the ‘originators” of a new form of political order. Adam and
the participants in the fraternal social contract gain an amazing patriarchal
ability and become the ‘principal agents” in political generation. Moreover,
n tukﬂ,mu_‘arm_ argument birth also symbolizes and encapsulaces all the
reasons why it has been claimed that women must be bodily removed
from civil society.”

Some of the murky depths become clearer in the stories told by
Rousseau and Freud. Women, they insist, are unable o rranscend their
bodily natures in the manner required of ‘individuals’ who are to
participate in civil life and uphold the universal laws of civil society. The
female body, subject to uncontrollable nateral processes and passions,
deprives women of the reason and moral character which can be educated
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lor civil society. (In another chapter 1 be
perception of women and s corollary, that we pose a permanent ¢
1o civil hfe*®)

Roussea’s solution is that the sexes must be segregated 1o the greatest
possible extent, even in domestic hfe. Significantly, in Emile Roussean
allows the tutor to give only one direct command, in which he sends
Emile away from Sophie for an extended period to learn about politics
and citizenship before he is permitted to claim her body as a husband.
Freud offers no solution bur states explicitly that from the ‘beginning’ -
from the original parricide in which women are at stake, and which is
endlessly reproduced through the Oedipus complex ~ women continue (o
have “a hostile attitude towards’ civil society.”” Or, as Mitchell interprees
U'reud, 2 woman ‘cannot receive the “touch” of the law, her submission o
it must be in establishing herself as its opposite.™®

Women are ‘opposite’ to and outside the fraternal social contract and
its civil law in two senses. First, they are ‘originally’, necessarily, excladed
from an agreement through which the brothers inherit their legacy of
patriarchal sex right and legitimize their clann over women’s bodies and
ability to give birth. Second, the civil law encapsulates all that women
lack. The civil law stems from a reasoned agreement that it 1s to the
rational mutual advantage of the participants to the contract to constrain
their interactions and desires through a law equally applicable to ail.
Women’s passions render them incapable of making such a reasoned
agreement or of upholding it if made. In other words, the patriarchal
claim that there 1s a “foundation in nature’ for women’s subjection to men
is a claim that women’s bodies must be governed by men’s reason. The
separation of civil society from the famihal sphere is also a division
between men’s reason and women'’s bodies.

Feminist scholars are now showing how, from ancient times, political
life has been conceptualized in opposition to the mundane world of
necessity, the body, the sexual passions and birth: in short, in opposition
to women and the disorders and creativity they symbolize.” In Filmer's
classic patriarchalism the father is both mother and father and creates
political right through his fatherhood, but Filmer’s account 1s only one
version of a long Western tradition in which the creation of political fife
has been seen as a masculine act of birth: as a male replica of the ability
which only women possess.

The fraternal social contract 1s a specifically modern reformulation of
this patriarchal tradition. The father is dead, but the brothers appropriate
the ability specific to women; they, too, can generate new political life
and poliucal right. The social contract is the point of onigin, or birth, of
civil sociery, and simultaneously its separation from the (private) sphere
of real birth and the disorder of women. The brothers give birth to an

to explore one
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artificial body, the body politic of civil society; they creat Hobbes's
 Artificial Man, we call a Commonwealth,” or Rousseau’s “‘artificial and
collective body’, or the ‘one Body’ of Locke’s ‘Body Politick’.

The ‘birth’ of the civil body politic, however, is an act of reason; there
is no analogue to a bodily act of procreation. The social contract, as we
are all taught, is not an actual event. The natural paternal body of Filmer’s
patriarchy is metaphorically put 1o death by the contract theorists, but
the ‘artificial’ body that replaces it is a construct of the mind, not the
creation of a political community by real people. Whereas the birth of a
human child can produce a new male or female, the creation ol civil
society produces a social body fashioned after the image of only onc of
the two bodies of humankind. Or, more exactly, the cvil body politic is
fashioned after the image of the male ‘individual’ who is constituted
through the separation of civil society from women. This individual has
some singular — and largely unrecognmzed — aspects precisely because his
defining characteristics are thrown into relief only through the contrast
with the womanly nature that has been excluded from civil society.

"The abstract character of the individual in liberal contract theory has
been criticized from the left ever since Rousseau’s initial artack. But
because the critiques invariably pass silently over the sepa -ation of male
reason from female body in the original creation of the civil individual,
one of his most notable features has also silently been incorporated by the
critics. The ‘individual’ is disembodied. For three centuries the figure of
the individual has been presented as universal, as the embodiment of all,
but it is only because he is disembodied that the ‘individual’ can appear
universal. Like the new body politic he, too, 1s ‘artificial’: he 1s nothing
more than a ‘man of reason’*

In the most recent rewriting of the liberal contract story, A Theory of
Justice, Rawls claims that his parties in their original position know none
of the essential facts about themselves. Thus it might scem that Rawls’s
parties are truly universal and that the original choices include a choice
berween the two bodies (sexes) of humankind. The fact that Rawls
ignores this possibility, and writes that the parties can be seen as heads of
families,* shows how decply entrenched are patriarchal assumptions
about the proper characteristics of the ‘individual”. Morcover, the
actributes of the parties and their original position illustrate the fact that
Rawls stands at the logical conclusion of the fraternal contract tradition.
The original position and its choices are explicitly hypothetical (logical)
and the parties are nothing more than disembodied entities of reason;
otherwise they could wnot help but know the nawral facts about
themselves, inseparable from their bodies, such as the facts of sex, age and

colour.”?
Ironically, the disembodiment necessary to maintain the political
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fretion of the waiversal civil individual poses profound problems tor
fraternity. For individualist liberals the problems are part of thew wider
difficulties over the self, and involve an opposition within the individusl
between fraternity and reason. The oppositon between reason and
fraternity is an opposition between the public and the private. But this s
aut the patriarchal opposition between ‘private’ and ‘public’, between
Lamily (women) and civil society (men); instead, the relevant division
between public and private is the other opposition o which | referred
carlier: the opposition located within ‘civil society” as | am using the
cerm. ™ For liberals relying on a social view of the self or for socialist
critics of liberalism the problems arise because in the 1980s an emphass
on {raternity begins to reveal the patriarchal character of theiw theories.
T'o preserve universality, ‘the individual” must be abstracted even from his
masculinity and fraternity, so that the individual has no body and, hence,
BO sex.

The creation of the ‘individual” presupposes the division of rational civil
order from the disorder of womanly nature. It might thus seem that the
civil individual and the body politic made in his image would be unified,
Indeed, they are so presented in liberal theory, but s critics from
Rousseau onward argue that the individual and civil society are inherently
divided, one from the other and within themselves. The individual 1s torn
berween bourgeots and citoyen, or between Homo economicus and Homo
civieus, and civil society is divided between private interest and the public
universal interest, or between ‘civil’ society and state. The point about
such critiques, however, is exactly that they are concerned with
extrafamilial social life and with the individual as an inhabitant of the
public world.

The liberal opposition berween private and public (like the patriarchal
opposition between the sexes) appears in a varicty of guises: for example,
socicty, cconomy and freedom stand against staie, public and coercion.
Liberals sce these dualities as posing important probiems of freedons,
since the privaie sphere of civil society must be protected from the
coercive intrusions of the state, and they now spend a good deal of time
and cffort trying to sort out where the dividing line plausibly can be
drawn. Their critics, on the other hand, argue that the opposition
between private and public poses an insoluble problem; that it 5 an
unbridgeable structural fissurc at the centre of liberalism. T'agree with the
critics; but the criticism does not go far enough because it takes no
account of the ‘original® patriarchal division and thus leaves the critics’
own conception of the ‘individual” and “civil society’ untouched.

In Knowledge and Politics, Robert Unger presents a comprehensive
discussion and critique of the liberal dichotomies, but even his analysis of
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the division between fact and theory, values and rules, desire and reason,
ignores the fact that it also represents the opposition between the sexes,
The ‘self * is implicitly taken to be masculine. The reference to ‘“men’ must
be taken literally when he writes: “The dichotomy of the public and
private life is sull another corollary of the separation of understanding
and desire . .. When reasoning [men] belong to a public world. . .. When
desiring, however, men are private beings.”** In Unger’s account, the
‘desire’ and associated disorder represented by women and their private
world has been ‘forgotten’. The ‘self” has beome that of the male
individual in civil society, an individual torn between the claims of public
interest (‘reason’) and private or subjective interest (‘desire’). The
opposition between women, bodies, passion, and men, reason, rational
advantage, 1s repressed and replaced by the dichotomy between the
individual’s private mterest and the claims of the public interest or
universal law.

In this form, the dichotomy ts also expressed as an opposition between
the fraternity and reason of avil individuals. The only ties between the
individuals of liberal contract theory are those of self-interest. The
individual 1s, as 1t were, a collection of pieces of property that can,
through rauonal calculaton of the mind, be made the subject of conrract.
The individual thus enters into only certain kinds of relationship and this
limitation gives rise to another familiar difficulty within liberal theory:
that of presenting a coherent conception of citizenship or the political.
The liberal individual’s political bonds with other citizens are merely
another expression of the pursuit of self-interest; Homo cwicus is
absorbed into, or 1s nothing more than one face of, the ‘private’ Homo
economicus. However, this view of the individual as citizen — as public or
civil individual — systematically undermines one of the most significant
expressions of fraternity.

Liberal individuals interact in a benign public world. They compete
one with the other, but the competition is reguiated and the rules are fair;
the only coercion required is to enforce the rules. Flence the division
between private and public as an opposition between society and state is
often presented as between freedom and coercion. Currently this position
is assoctated with the New Right, but in the past le doux commerce could
be offered as the antithesis of violence and the idealist hiberals, claiming to
have reconciled the oppositions, could assert that will, not force, 1s the
basis of the state.

On the other hand, it is also clear that the individual can be required o
protect his protection {as Hobbes put it} by something more than mere
obedience 1o the law. He may have o surrender his body in defence of
the state. Indeed, this has always been seen as the ultimate act of loyalty
and allegiance, the truly exemplary act of citizenship. However, it is also
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: cod a iberab individual,
as Fobbes's logical working out of radical individualism reveals, In the
clash between private and public interest, the private claim always has the
rational advanage. tis notin the individual's self-interest to be a soldior;
thus reason is torn apart from the fraternity on which ciuzenship, in the
last analysis, depends. Of all the male clubs and associations, it is in the
military and on the battlefield that fraternity finds its most complewe
CXPIesston.

The opposition between the figure of the soldier and the figure of the
individual, or between fraternity and reason, is unique to liberal civil
society. In many respects the fraternal contract story transforms ancient
patriarchal themes into a specifically modern theory, but the conceprion
of a liberal individual breaks with older traditions in which citizenship
has involved a distinctive form of activity and has also been closely tied to
the bearing of arms. Feminist scholars are now showing that from ancient
times there has been an integral connection between the warrior and
conceptions of self-identity, sexuality and masculinity, which have al
been bound up with citizenship. The peculiarity of the liberal individual
is that although he 15 male he s also defined —~ unlike either hig
predecessors in the traditional world or the ‘individuals’ that appear in
soctai-liberal and socialist theory — tn opposition to the political and the
masculine passions that underhie the defence of the state by arms.

Although our consciousness is informed by the liberal individual's
image, and many of our social practices and institutions presuppose that
we are mouivated by self-interest (the contemporary preoccupation with
{reeriders is no accident), the state has never relied on rational self-interest
as the basis for socio-politcal order. Nor did most classic theorists, except
Hobbes, have the courage of their theoretcal convictions on this point.
Hobbes’s conclusion that Leviathan’s sword was the only alternative o
an imherently insecure ‘artthicial” ground for order was rejected in favour
of such devices as natural law, sympathy, benevolence or hidden hands -
and socialists have appealed to solidarity, comradeship and community
or, in a word, to fraternity. Historically, obedience and loyalty to the stawe
have been fostered by appeals not to individual rational advantage but to
ascripttve, psychological bonds, especially to nationalism, patriotism and
fraternity. These are ties of a much more full-blooded character than, for
example, Rawls’s sense of justice and, most importantly, they appeal
directly to the masculine self’s sense of identity. However, the real and
ideological basis for the motivating force of self-interest means that it is
hard to eliminate the opposition hetween fraternity and reason.

When some liberals over the past century attempted to develop an
adequately social and develepmental conception of individuality, one that
restored the affecnive ties of community that had been stripped away in
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Liberal contract theory, they also turned to the idea of fraternity. In the
eyes of these liberals, Gaus states, fraternity is the ‘most powerful of
communal bonds’.* The ideal of fraternity provides the ‘pre-eminent
conception of communal bonds in modern liberal theory’, so that Dewey,
for example, wrote of a “fraternally associated public’, and Rawls sees his
difference principle as a ‘natural meaning of fraternity’.*

The explicit use of ‘fraternity” in both social-liberal and socialist
attempts to reintegrate the civil individual and the community (or to
reintegrate the liberal division between private and public) means that the
patriarchal character of civil society begins to come 1o the surface.
Moreover, the masculine attributes of the individual begin to be exposed.
The universalism of the category of the ‘individual’ can be maintained
only as long as the abstraction from the body is maintained. “The
individual’ is a fiction: individuals have one of two bodies, masculine or
feminine. But how can the feminine body become part of a (liberal or
socialist) fraternal body politic?

“itizenship has now been extended formally to women, raising the
substantive problem of how we can become civil ‘individuals’ made 1n the
masculine image. The importance, in practice, of the intimate connection
between masculinity, citizenship and bearing arms became explicit when
women, taking the universalism of the principles of civil society at face
value, demanded to be enfranchised. The ‘jewel’ in the armoury of the
anti-suffragists was the argument from physical force.*” Women, it was
claimed, were naturally unable and unwilling to bear arms or use
violence, so that if they became citizens, the state would inrevitably be
fatally weakened.

Now that women are enfraschised {and are even prime ministers) the
same patriarchal view of citizenship is sull found. In the British House of
Commons in 1981, in a debate on the Nationality Bill, Enoch Powell
argued that a woman should not pass on her citizenship to her child
because ‘nationality, in the last resort, is tested by fighting. A man’s
nation is the nation for which he will fight.” The difference between men
and woinen, which must be expressed in citizenship, ts that between
“fighting on the one hand and the creation and preservation of life on the
other’ * It is true that women are now included as members of the armed
forces but they are stll excluded from combat units, which exemplify
fraternitics in action.*”

‘Men are born frec’: the rejection of {masculine) natural subjection
generated the revolutionary claim that will, not force, is the basis of the
state. One of the major successes of the fraternal contract story 1s the way
it has helped to obscure coercion and vielence in civil society and the
manner in which “will’ is determined within relations of domination and

FHALT ]

1420 ﬂm {3l a n::._ e _ :T::_ 1.:..
iequality of parties to contracts anil exploitauon, but less about the
consequences of contract and subordination. Only varely have they
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discussed how contrace gives the appearance of freedom to sexually
ascriptive domination and subjection. Contract also hides the fipure of

the armed man in the shadows behind the civil individual, Foucaule b

counterposed a ‘military dream’” of a society against the original contract
(what is presented as the original pact in the familiar stories), but the twe
are not so far apart as they may seem.

Foucault writes that the military dream looked, ‘not o the state of
nature, but to the meticulously subordinated cogs of a machine, not o the
primal soctal contract, but to permanent coercions, not to fundamental
rights, but to indefinitely progressive forms of training, not 1o the general
will but to automatic docility.”®® Automatic docility and the disciplines of
the body portrayed by Foucault are part of the consequences of the
fraternal social contract. Foucault states that ‘the development and
generatization of disciplinary mechanisms constituted the other, dark
side” of the development of a ‘formally egalitarian juridical framework”,
HMowever, it is less that the disciplines ‘distort the contractual link
&_‘.ﬁn_ﬁﬁwnu:%.z than that discipline 1 civil society, which s also
patriarchal discipline, is typically established through contract. The {orms
of subjection specific to civil society are, as Foucault emphasizes,
developed by the complicity of subordinates as well as by foree
complicity made all the casier (as, importantly, is resistance) when
consciousness is informed by patriarchal forms of liberty and equaliy.
For example, when ‘individuals” have a free choice of marriage partner,
publicly recognized by a free contract, it 1s made harder to acknowledge
that the marriage contract 15 a political fiction which ceremontally
recognizes the patriarchal subjection of a wife and the masculine
privileges of a husband.™

‘The modern discipline of the body is aided by political theory that hus
already separated reason from the body and the reason of men from the
bodies of women. Foucault ignores the significant fact that the ‘milizary
dream’ is a dream of men, whereas the fraternal social contract 15 also a
dream of women, But the women’s dream cannot be fulfilled, although
the ostensibly universal categorics of the cantract make it always enucing,
The history of liberal feminism is the history of attempts to generalize
liberal liberties and rights to the ‘whole adult population; bur liberal
ferminism does not, and cannot, come to grips with the deeper problems
of how women are to take an cqual place in the patriarchal civil order.

Now that the fermninist seruggle has reached the point where women are
almost formal civil equals, the opposition s highlighted between equality
made after 2 male image and the real social position of women as women,



52 TS FRATERNAL SOCIAL CONTRALT

Women have never, of course, been excluded entively from civil hfe - the
two spheres of the modern civil order are not separate in readity — but our
inclusion has been singular. In a world presented as conventional,
contractual and universal, women'’s ctvil position is ascriptive, defined by
the natural particularity of being women; patriarchal subordination is
socially and legally upheld throughout ¢ivil life, in production and
citizenship as well as in the family. Thus to explore the subjection of
women is also to explore the fraternity of men. Recent feminist research
has begun to uncover — despite the important divisions between men of
different classes and races {and associations and clubs where fraternity is
given explicit expression are usually so divided) — how men, as men,
maintain the power and privileges of their patriarchal right throughout
the whole of socto-political life.

The fraternal social contract story shows that the categories and
practices of civil society cannot simply be universalized to women. The
social contract is a modern patriarchal pact that establishes men’s sex right
over women, and the civil individual has been constructed in opposition
o women and all that our bodies symbolize, so how can we become full
members of civil society or parties to the fraternal contract?

The contradictory answer is that women in civil society must disavow
our bodies and act as part of the brotherhood — but since we are never
regarded as other than women, we must simultancously continue to
affirm the patriarchal conception of temininity, or patriarchal subjection.™
The peculiar relaton between civil society and women and our bodies is
iilustrated by the fact that few legal jurisdictions have abolished the righe
of 2 husband to use his wife's body against her will, that coercive sexual
relations (‘sexual harassment’) are part of everyday working life; that
women's bodies are sold in the capitalist market;™ that women, until
1934 in the USA and 1948 in Britain, lost their citizenship if they married
foreigners; that only in 1983 did all British women citizens win the right
to pass on their citizenship to their husbands and so enable them to live
Britain:*® and that welfare policies stll do not fully recognize women’s
status as individuals.

The theoretical and social transformation required if women and men
are to be full members of a free, properly democratic {or properly
‘civilized’) socicty is as far-reaching as can be imagined. The meaning of
‘civil society’ (in both senses discussed here) has been constructed through
the exclusion of women and all that we symbolize. To ‘rediscover” a
patriarchal conception of civil society will do hitle to challenge men's
patriarchal right. To create a properly democratic society, which includes
women as full citizens, it is necessary to deconstruet and reassemble our
understanding of the body pelitic. This task extends from the dismantling
of the patriarchal separation of private and public, to a transformation of

FIAT BB AT

our individuality and sexual ident
These identities now stand opposed, part of the multi-faceted expression
of the patriarchal dichotomy between reason and desire, .MH.__:.. muost
profound and complex problem for political theory and practice 15 how
the two bodies of humankind and feminine and masculine inchividuality
can be fully incorporated mto politieal hife. How can the present of
patriarchal domination, opposition and duality be tanstormed o a
future of autonomous, democratic differentiation?

The taditional patriarchy of the fathers was fong ago transformed into
the fraternal, modern patriarchy of civil society. Perhaps there is hope,
cince these observations could he written only under the shadow of the
owl of Minerva's wings. Alternatively, perhaps the time for optimisim i%
past; feminism may have re-emerged at a point in the crisis of patriarchy
in which the figure of the armed man - now armed not with the sword
but with plastic bullets, cluster bombs, chemical, vwc_cxmnm._ .,E; nuclear
weapons — has totally obliteraced the figure of the civil individual,
Perhaps, as Mary O’Brien suggests, ‘the brotherhood have gone quite
mad and lost control of their creations in some cosmic sorcerers’

...m
apprenticesinp.” 6
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different direction from my own; J. Lishtain, Prblic Man, Private
Woman: Women in Social and Political Thought (Princeton University
Press, Princeton, 1981), chap. 3. More recently, see L. Nicholson,
Gender and History: The Limits of Social Theory in the Age of the
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